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I. INTRODUCTION
JXVWLFH1HLO*RUVXFK¶VQRZIDPRXVRSHQLQJOLQHLQ McGirt v. Oklahoma1 will long
* 6WDF\//HHGV)RXQGDWLRQ3URIHVVRURI/DZDQG/HDGHUVKLS6DQGUD'D\2¶&RQQRU&ROOHJHRI/DZ$UL]RQD
State University (LL.M. University of Wisconsin, J.D. University of Tulsa, M.B.A University of Tennessee).
Leeds is a former Justice, Cherokee Nation Supreme Court and currently serves as a District Court Judge,
Muscogee (Creek) Nation. The authors appreciate the direct support of this piece by Arizona State University
and the University of Arkansas. Special thanks is extended to the University of Arkansas for the long-term
VXSSRUW RI WKH DXWKRUV¶ DGPLQLVWUDWLYH WHDFKLQJ DQG UHVHDUFK FRQWULEXWLRQV /HHGV SUHYLRXVO\ VHUved as the
inaugural Vice Chancellor for Economic Development and Dean of University of Arkansas School of Law. The
authors extend special thanks to Vice Dean Adam Chodorow and Professor Erin Scharff for providing feedback
in the late stages of this project.
** Lonnie R. Beard, J.D. University of Arkansas, LL.M. (Taxation), New York University. Beard is a Professor
of Law at the University of Arkansas School of Law where he has taught a variety of tax-related courses and
where he served as Associate Dean for Academic Affairs for Deans Leonard Strickman, Robert Moberly and
Cynthia Nance. Beard twice served as a Special Justice on the Arkansas Supreme Court. He wishes to express

https://digitalcommons.law.utulsa.edu/tlr/vol56/iss3/9

2

Leeds and Beard: A Wealth of Sovereign Choices: Tax Implications of McGirt v. Okla

2021]

A WEALTH OF SOVEREIGN CHOICES

419

be remembered by Indigenous Nations as one of the most powerful judicial statements in
the history of federal Indian law: ³2QWKHIDUHQGRIWKH7UDLORI7HDUVZDVDSURPLVH´ 2
McGirt is a landmark United States Supreme Court decision that rejects 2NODKRPD¶V
century-long presumption that no Indian reservations remained in present-day Oklahoma.
Acting on that presumption, Oklahoma had long exercised civil and criminal jurisdiction
over most of the State, including Indians and non-Indians alike.
In reaffirming the reservation boundaries of the Muscogee (Creek) Nation, the Court
UHMHFWHG2NODKRPD¶Vexercise of criminal jurisdiction over a major crime committed by an
Indian within Indian country.3 The implications of the McGirt decision are potentially farreaching and will likely extend to both criminal and civil jurisdiction of federal, state,
local, and tribal governments. The reaffirmed reservations of the similarly situated ³)LYH
7ULEHV´4 collectively span half of the state of Oklahoma.
This article explores one aspect of the potential civil jurisdictional implications of
McGirt: the sovereign power of taxation. We include a detailed analysis of what has
changed, and what remains the same for purposes of federal, tribal, state, and local taxing
authority.
McGirt is heralded as ushering in substantial changes for the eastern half of
Oklahoma.5 However, in order for the Five Tribes to fully realize all treaty-based
promises, the McGirt decision must lead to more than just increased criminal justice
system responsibilities for the federal and tribal governments.
The ³promise´ Justice Gorsuch highlights was not simply an empty promise of
geographic boundaries, it also included a permanent homeland with fully functioning tribal
governments, including the power of taxation. With the reaffirmation of reservation
boundaries and the reassumption of many governmental responsibilities, the Five Tribes
special thanks to Dean Margaret Sova McCabe for the exceptional research support provided by the Law School
for this and related research projects. The authors also extend thanks to Louis Laski (LL.M. New York University
(2014), J.D. University of Arkansas (2013)) for his research assistance on the very early stages of this article.
ThDQNVDOVRJRHVWR0DULDK%ODFN%LUG 6DQGUD'D\2¶&RQQRU&ROOHJHRI/DZ$UL]RQD6WDWH8QLYHUVLW\-'
(anticipated 2021)) for her research assistance.
1. McGirt v. Oklahoma, 140 S. Ct. 2452 (2020).
2. Id. at 2459.
3. The McGirt decision was narrowly focused on whether Oklahoma lacked criminal jurisdiction over
felonies that should, instead, be prosecuted by the United States Attorney under the federal Major Crimes Act.
However, since the case determined that the Muscogee (Creek) Nation reservation boundaries remain intact, the
Muscogee (Creek) Nation will be treated like any other Indian reservation in the United States, absent express
federal language to the contrary. In the months immediately following the McGirt decision, the United States
District Courts for the Eastern and Northern Districts of Oklahoma saw substantial increases in the number of
criminal cases filed. Likewise, Muscogee (Creek) Nation expanded tribal law enforcement and tribal court
criminal dockets increased thirty-fold at the Muscogee (Creek) Nation in the first six months after the McGirt
decision. Matt Trotter, Muscogee (Creek) Nation Court Has Seen Criminal Filing Increase Thirtyfold Since
McGirt Ruling, PUB. RADIO TULSA (Jan. 27, 2021), https://www.publicradiotulsa.org/post/muscogee-creeknation-court-has-seen-criminal-filings-increase-thirtyfold-mcgirt-ruling#stream/0.
4. Muscogee (Creek) Nation, Cherokee Nation, Chickasaw Nation, Choctaw Nation, Seminole Nation are
the Five Tribes. They are unique and diverse in terms of language, culture and political status, but share a common
legal history as it relates to the United States and the eventual State of Oklahoma. The term ³Five Civilized
Tribes´ appears in historical and legal documents and although it has declined in use based on its antiquated
origins, it continues to be used for some purposes today, such as organizations with long histories like the InterTribal Council of the Five Civilized Tribes which predates Oklahoma.
5. See Robert Miller & Torey Dolay, The Indian Law Bombshell: McGirt v. Oklahoma (forthcoming B.C.
L. REV. 2021) (draft available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3670425).
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must necessarily have the power to raise meaningful revenue to govern.
If the Five Tribes and Oklahoma play their collective economic cards right, big
change could come in the form of positive economic outcomes. Economists predict, or at
least hope for, a post-&29,' HFRQRPLF UHYLYDO IRU UXUDO FRPPXQLWLHV LQ $PHULFD¶V
heartland.6 To assist in this economic revival, the Five TriEHV¶UHVHUYDWLRQVFRXOGVHUYHDV
laboratories for the formulation of economic development strategies that could serve as
blueprints for other parts of rural America. For that to happen in eastern Oklahoma, McGirt
will need to live up to its full potential, becoming much more than an overturned criminal
conviction from inside Indian country.
This article suggests several law and policy choices available to the Five Tribes,
including how to maximize tax incentives to grow the reservation population base and
support a diverse economy through small business and enterprise scale development. The
article includes a call to action for tribal governments to formulate long-term economic
strategies that will take advantage of tax attributes that attach to the various reaffirmed
reservations. In conclusion, the article suggests possible compact arrangements with other
,QGLJHQRXVQDWLRQVDQGZLWK2NODKRPD¶VVWDWHDQGORFDOJRYHUQPHQWV
If the challenge of sovereignty is accepted, the Five Tribes have an opportunity to
reconfirm and expand government powers that have been denied them for over a century,
including the power to make the same sovereign tax choices afforded other sovereigns
worldwide.
A. Overview of McGirt’s Tax Implications for the Five Tribes and Oklahoma
In a 5-4 decision issued in July 2020, the United States Supreme Court concluded
that the boundaries of the Muscogee (Creek) Nation reservation, established in an 1832
Treaty7 WKDWSURYLGHGIRUUHPRYDODQGUHORFDWLRQWRDGLVWLQFWQHZDQG³SHUPDQHQWKRPH´
remain intact.8 The Muscogee (Creek) Nation reservation boundaries were never
disestablished by virtue of Oklahoma statehood, nor any other legal document. As a result,
the SROLWLFDODQGWHUULWRULDOERXQGDULHVRIWKH UHVHUYDWLRQVWLOOH[LVW GHVSLWH2NODKRPD¶V
century-long presumption and actions to the contrary.9
Although the McGirt majority opinion makes it clear that the reservation boundary
determination applies to the Muscogee (Creek) Nation only,10 the dissenting opinion of
Chief Justice John Roberts notes that under the same reasoning, the reservations of the
Cherokee, Choctaw, Chickasaw, and Seminole nations would also still exist, with the five
reservations in the agJUHJDWH HQFRPSDVVLQJ DQ DUHD LQ 2NODKRPD HTXDO WR DOPRVW ³WKH
6. Particularly during the pandemic, small cities have seen an uptick in remote workers. Small Cities Are A
Big Draw For Remote Workers During The Pandemic, NPR (Nov. 16, 2020, 5:00 AM),
https://www.npr.org/2020/11/16/931400786/small-cities-are-a-big-draw-for-remote-workers-during-thepandemic; see also Chris Harris, After generations of disinvestment, rural America might be the most innovative
place in the U.S., KAUFFMAN FOUND. (Dec. 14, 2020), https://www.kauffman.org/currents/rural-america-mostinnovative-place-in-united-states/.
7. Treaty with the Creeks, arts. I, XIV, Mar. 24, 1932, 7 Stat. 366, 368.
8. Id. Following the Treaty of 1832, the Muscogee (Creek) Nation boundaries were subsequently
memorialized in a federal land patent conveying the land inside the territory to the tribe in fee simple. The
boundaries were later reaffirmed in the Treaty of 1866.
9. McGirt, 140 S. Ct. 2452, 2459.
10. Id. at 2479.
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entire eastern half of the State²nineteen million acres that are home to 1.8 million people,
only 10%± RI ZKR DUH ,QGLDQV´11 The McGirt decision narrowly applies to
2NODKRPD¶V ODFN RI FULPLQal jurisdiction over a major crime committed by an Indian
within the still-existent Muscogee (Creek) Nation reservation, but it has significant
implications for a host of potential powers a sovereign typically has.
&KLHI -XVWLFH 5REHUWV¶ GLVVHQW SUHGLFWHG the potentially broader implications this
article addresses: ³7KH GHFLVLRQ WRGD\ FUHDWHV VLJQLILFDQW XQFHUWDLQW\ IRU WKH 6WDWH¶V
continuing authority over any area that touches Indian affairs, ranging from zoning and
taxation to family and environmental law.´12
$VWRSRWHQWLDOWD[LPSOLFDWLRQV5REHUWV¶GLVVHQWQRWHGWKDW ³>W@ribes may . . . impose
certain taxes on non-Indians on reservation land [citations omitted], and in this litigation,
the Creek Nation contends that it retains the power to tax nonmembers doing business
within its borders.´13
7KH5HVSRQGHQW¶VEULHIILOHGE\WKH6WDWHRI2NODKRPDVHHPHGWRDVVXPHWKDWDQ\
reasoning upholding the boundaries of the Muscogee (Creek) Nation would also support
similar findings with respect to the other four tribes, and was more specific in terms of
some of the potential tax consequences:
On the civil side, effects will extend from taxation to family law. The State generally lacks
the authority to tax Indians in Indian country, . . so turning half the State into Indian country
would decimate state and local budgets. Thus, like criminal law, civil implications have their
own retroactivity problems: [including] tribal members seeking millions in tax refunds . . . .
In short, Indian country status creates two societies: State law generally applies to nonIndians (though even this has exceptions subject to a multifactor balancing test), while
Indians are generally immune from state law.14

The City of Tulsa filed an amicus brief supporting 2NODKRPD¶VFRQWention that no
UHVHUYDWLRQ H[LVWHG QRWLQJ WKDW WKH ³RYHUZKHOPLQJ PDMRULW\ RI 7XOVD¶V ODQGPDVV DQG
SRSXODWLRQ OLHV ZLWKLQ WKH IRUPHU WHUULWRU\ RI WKH &UHHN DQG &KHURNHH 1DWLRQV´ 15 It
predicted dire consequences for the City of Tulsa if those reservations were determined to
still exist, warning WKDW 7XOVD¶V ³WD[LQJ DQG UHJXODWRU\ DXWKRULW\ FRXOG EH VXEMHFW WR
QXPHURXVFKDOOHQJHVDQGHQGOHVVOLWLJDWLRQ´ 16 WKDWDQ\³ODQGRZQHGRUUHQWHGE\DWULEH
FRXOGEHFRPHDWD[KDYHQ´17 WKDWWKHFLW\ZRXOGVXIIHU³WKHloss of a tax base to support
7XOVD¶V3ROLFHDQGJRYHUQPHQW´18 and that more generally:
[A] new two-tiered taxation regime would spring into existence overnight, even creating new
Indian tax shelters. Although non-Indians would continue to owe taxes to the City and state,
a tribal member might not. And the Creek and Cherokee Nations could even impose their

11. Id. at 2482.
12. Id. (emphasis added).
13. Id. at 2502 (emphasis added).
14. Brief for Respondent at 45, McGirt, 140 S. Ct. 2452 (No. 18-9526) (citations omitted).
15. Brief of the City of Tulsa as Amicus Curiae in Support of Respondent at 7, McGirt, 140 S. Ct. 2452 (No.
18-9526).
16. Id. at 8.
17. Id. at 10.
18. Id. at 22.
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own taxes and regulations on non-Indian Tulsans.19

The Oklahoma Tax Commission, which serves as Oklahoma¶s version of the federal
Internal Revenue Service,20 issued a report dated September 30, 202021 (OTC Report)
quantifying the possible impact of McGirt on state tax revenues. The OTC Report predicts
that ³the primary fiscal impact of McGirt will be reflected in reduced collections for
individual income tax and sales/use tax, due to increased numbers of Creek Nation tribal
members eligible to earn exempt income and make purchases exempt from sales/use
tax.´22 If all Five Tribes share in the same McGirt outcome, ³there is a potential per-year
revenue impact on state income taxes of $72.7 million, with an additional $218.1 million
estimated impact for potential refund claims for the 2017-2019 tax years.´23 The OTC
Report anticipates a possible reduction in sales and use taxes of as much as $132.2 million
annually.24 Although the OTC report concedes that these estimates are likely on the high
side due to limitations on the data available,25 the OTC report nevertheless indicates a
potentially significant decline in state tax revenues.
B. Possible Tax Impact for other Indigenous Nations
In McGirt, Oklahoma argued in the alternative that either (1) a reservation was never
established for the Muscogee (Creek) Nation,26 or (2) the reservation had been
subsequently disestablished before Oklahoma became a state in 1907.27 The McGirt
decision rejected both arguments. The Muscogee (Creek) Nation reservation was
established and continues today.
Because much of the relevant history involving the Muscogee (Creek) Nation was
very similar to that of the Cherokee, Choctaw, Chickasaw, and Seminole nations that make
up the neighboring tribal jurisdictions in eastern Oklahoma, there was a strong implication
at the time McGirt was decided that each reservation would eventually be legally reaffirmed, given the similarities in the political and legal history and status of the Five
Tribes. Indeed, within the first ninety days after the McGirt judgment and mandate issued,
various Oklahoma district courts ruled, in the context of individual criminal jurisdiction
challenges, that the reservations of all Five Tribes remain intact. 28 The Oklahoma Court
19. Id. at 23 (internal citations omitted).
20. Uniform Tax Procedure, 68 OKLA. STAT. ANN. § 203, authorized the Oklahoma Tax Commission ³to
enforce the provisions´ of the State tax code and ³to promulgate and enforce any reasonable rules with respect
thereto.´
21. See generally OKLAHOMA TAX COMM¶N, REPORT OF POTENTIAL IMPACT OF MCGIRT V. OKLAHOMA
(Sept. 30, 2020).
22. Id. at 2.
23. Id.
24. Id.
25. Id. at 16±19.
26. Brief for Respondent, supra note 14, at 19±20.
27. Id. at 20±21.
28. Oklahoma v. Hogner (Craig County, CF 2015-263) (Order on Remand after evidentiary hearing on
remand from the Oklahoma Court of Criminal Appeals (OCCA) August 2020 Order) (finding the Cherokee
Nation boundaries have never been disestablished); Oklahoma v. Bosse (McClain County CF 2010-213) (Order
for Remand after evidentiary hearing on remand from OCCA August 2020 Order) (finding the Chickasaw Nation
boundaries have never been disestablished); Oklahoma v. Barker (Seminole County, CF-2019-92) (finding the
Seminole Nation boundaries have never been disestablished); Oklahoma v. Sizemore (Pittsburg County, OCCA
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of Criminal Appeals has now acknowledged the Cherokee Nation and Chickasaw Nation
reservation boundaries serve as jurisdictional markers to prohibit Oklahoma criminal
prosecutions over crimes involving Indians.29
The McGirt analysis, both as to whether a reservation was initially established and
as to whether disestablishment has subsequently occurred, now applies to other
reservations in Oklahoma and in other states. 30 To date, every post-McGirt boundaries
case has reaffirmed the reservation boundaries in question.
In Oklahoma v. Leoppard,31 the boundaries of the Miami Nation in northeastern
Oklahoma were reaffirmed. In Bosse v. Oklahoma,32 the boundaries of the Chickasaw
Nation were reaffirmed. In Hogner v. Oklahoma,33 the boundaries of the Cherokee Nation
were reaffirmed. In Oneida Nation v. Village of Hobart,34 the Seventh Circuit held that a
Wisconsin municipality lacked civil regulatory jurisdiction over the tribal activities within
an Indian reservation based on the McGirt decision framework.
When reservation boundaries are reaffirmed on the basis of McGirt, corresponding
tax consequences will likely result from (1) expanded tribal taxing jurisdiction, and (2)
reduced state and local taxing jurisdiction.
For example, a previous case involving Osage Nation, with headquarters in
3DZKXVND 2NODKRPD KHOG WKDW WKH 2VDJH 1DWLRQ¶V UHVHUYDWLRQ ZDV GLVHVWDEOLVKHG DQG
that, consequently, the income of resident Osage tribal members/citizens derived inside
WKH QRZ ³IRUPHU´ UHVHUYDWLRQ ZDV QRW H[HPSW IURP 2NODKRPD LQFRPH WD[HV 35 The
arguments made by Oklahoma in the Osage case as to why the reservation no longer
existed were similar to the arguments that were subsequently rejected in McGirt after
changes in the makeup of the Court. McGirt could conceivably support a reconsideration
of the Osage reservation status, and a contrary ruling in light of McGirt could present tax
issues very similar to those that exist with respect to the reservations of the Five Tribes
post-McGirt.
In a broader context, the McGirt decision, in sequence with other recent treaty
interpretation cases, may reflect a shift in United States Supreme Court Indian
jurisprudence. Recent cases suggest a more consistent reliance on the plain language of
WUHDWLHVDQGVWDWXWHVDQGDUHMHFWLRQRIWKH&RXUW¶VSULRUSURQRXQFHPHQWVRQWKHLPSOLFLW
divestiture of tribal governmental powers. In the tax context, this could be particularly
UHOHYDQWDVWRWKHWULEHV¶SRZHUWRLPpose taxes on activities occurring within a reservation,
whether those are activities attributable to tribal citizens or noncitizens. However, the

F-2018-1140 and CF-2016-593 Oct 28, 2020) (evidentiary hearing on remand from OCCA August 2020 Order)
(finding the Choctaw Nation boundaries have never been disestablished).
29. Chris Casteel, Oklahoma court says Cherokee, Chickasaw reservations still exist, OKLAHOMAN (Mar. 11,
2021),
https://www.oklahoman.com/story/news/2021/03/11/oklahoma-court-says-cherokee-chickasawreservations-still-exist/6947830002/.
30. See generally McGirt, 140 S. Ct. 2452; Chance Fletcher, Note, McGirt v. Oklahoma, 134 HARV. L. REV.
600 (2020).
31. Oklahoma
v.
Leoppard,
CF-2019-00194
(Nov.
12,
2020),
available
at
https://www.oscn.net/dockets/GetCaseInformation.aspx?db=ottawa&number=CF-2019-00194&cmid=11481.
32. Bosse v. Oklahoma, 137 S. Ct. 1 (2016).
33. Hogner v. State, 2021 OK CR 4, 2021 WL 958412 (Okla. Crim. App. Mar. 11, 2021).
34. Oneida Nation v. Village of Hobart, 968 F.3d 664 (7th Cir. 2020) (No. 19-1981).
35. Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010); cert. denied, 564 U.S. 1046 (2011).
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death of Justice Ruth Bader Ginsburg, one of the five justices who supported the majority
opinion in McGirt, and her replacement by Justice Amy Coney Barrett, who has little
judicial track record with respect to Indian law issues, makes predictions about the future
of the Court on Indian Law issues more speculative. A post-McGirt exploration of United
States Supreme Court Indian law jurisprudence and the canons of Indian treaty
construction is undertaken in a companion piece by Dylan Hedden-Nicely and Stacy L.
Leeds in the New Mexico Law Review.36
C. Scope of This Article
Assuming the reservation boundaries of all Five Tribes will be reaffirmed in light of
McGirt, then all Five Tribes will have the recognized authority to exercise their inherent
sovereign powers inside their own borders. Neither the majority nor dissenting opinions
in McGirt addressed in any detail the potential tax implications of the reaffirmed tribal
power and contrasting constriction of state and local jurisdiction, so those questions must
be resolved by future cases and/or in some other manner, such as by voluntary agreements
among relevant parties.
We do not attempt a general Indian law primer or a detailed discussion of all tax
issues associated with Indigenous Nations within the United States. Rather, our primary
focus is on how the tax status of any persons (including legal entities), activities, or
property falling within the significant portion of Oklahoma included within the expressly
or implicitly reaffirmed reservations of the Five Tribes may have changed because of
McGirt. Much of this will involve an Oklahoma-specific focus because this was the factual
context of McGirt. However, our identification and discussion of possible tax implications
will also generally be relevant to other reservations, whether in Oklahoma or other states.
D. Summary of Technical Tax Issues Arising from McGirt
Within Oklahoma, the primary tax issues that will be the subject of much discussion
post-McGirt include several technical issues: (1) the extent to which new sources of tax
revenues may be opened up for the Five Tribes through the recognition that millions of
acres of land and almost two million individuals fall within the reservations of the Five
Tribes; (2) the extent to which Oklahoma state and local governments may see a reduction
in their tax base for the same reasons; and (3) the extent to which any increase in tribal
taxing powers may be effectively limited by the retention by the state and local
governments of concurrent taxing jurisdictions over the same persons, property, and
activities.
II. STATES, LOCAL GOVERNMENTS, AND TRIBES AS TAXING SOVEREIGNS
A. An Overview
A national governing entity, such as the government of the United States, has broad
36. Dylan R. Hedden-Nicely & Stacy L. Leeds, A Familiar Crossroads: McGirt v. Oklahoma and the Future
of the Federal Indian Law Canon, 51 N.M. L. REV. __ (forthcoming 2021) (discussing the evolution of United
States Supreme Court Indian Law jurisprudence including the uncertainty for tribal interest after the appointment
of Justice Amy Coney Barrett).

https://digitalcommons.law.utulsa.edu/tlr/vol56/iss3/9

8

Leeds and Beard: A Wealth of Sovereign Choices: Tax Implications of McGirt v. Okla

2021]

A WEALTH OF SOVEREIGN CHOICES

425

powers as a sovereign over both its external and internal relations. More localized
governing entities, such as state or counties within states, will generally have powers that
are more circumscribed in scope, particularly as to external relations. The taxing power of
a sovereign is one of its most important powers. The government of the United States, for
example, has very broad taxing powers,37 those of states within the U.S. are more limited
in scope, and those of local governments within states are more limited still.
A federally recognized tribe within the United States is a unique sovereign, and its
sovereign powers include taxation powers that may differ in scope from those of the
federal, state, or local governments.
Relative to the United States, tribal governments are pre-constitutional and extraconstitutional sovereigns that derive their governmental power from inherent tribal power
and not from delegated federal or state power.38 As such, it may be important to look at
what tribal law says about tribal taxing power in addition to what federal law says about
tribal taxing power. Even if a tribe has the power to tax, it may have elected not to do so
or may be reserving the exercise of such power for a future date.
For example, the Muscogee (Creek) Nation tax powers are governed by Title 36 of
the Muscogee (Creek) Nation Code, enacted long before McGirt. Muscogee (Creek)
Nation maintains a Tax Commission that largely mirrors the structure of the Oklahoma
Tax Commission, a body charged with the development, regulation, administration, and
collection of taxes.39
The federal Internal Revenue Code expressly treats tribes as states for some tax
purposes,40 but leaves their tribal tax status undefined for other purposes. Since the federal,
state, local, and tribal governments all have various levels of taxing powers, there are
necessarily questions as to the extent these powers may overlap and to what extent the
powers of one may be exclusive as to the others.
The taxing powers of a sovereign generally depend on either (1) territorial
jurisdiction over those activities and persons taxed, and/or (2) personal jurisdiction over
persons taxed. Even though the United States treats tribes as states for some taxing
purposes, DWULEH¶V taxing jurisdiction may differ substantially in scope based on treaty or
federal court decisions, and tribes and states may differ in the extent to which they choose
to exercise their respective tax powers.

37. The U.S. Constitution broadly provides that Congress ³shall have Power To lay and collect Taxes, Duties,
Imposts and Excises . . . but all Duties, Imposts and Excises shall be uniform throughout the United States ´
U.S. CONST. art. I, § 8, cl 1. This power to tax is expressly limited by the requirement that ³direct taxes´ must be
apportioned among the States in accordance with their relative populations (art. I, § 2, cl. 3, with this limitation
repeated in art. I, § 9, cl. 4), and that ³No Tax or Duty shall be laid on Articles exported from any State.´ I.R.C.
§ 7871 expressly provides that an ³Indian tribal government´ will be treated as a State for certain specifically
enumerated tax purposes, it does not directly address the extent tribes will be treated as States for tax purposes
not specifically addressed.
38. Talton v. Mayes, 163 U.S. 376 (1896).
39. MUSCOGEE (CREEK) NATION CODE ANN. 36 §§ 1-101±8-118 (2010).
40. The Internal Revenue Code at 26 U.S.C. § 7871 expressly provides that an ³Indian tribal government´
will be treated as a State for certain specifically enumerated tax purposes, but it does not directly address the
extent tribes will be treated as States for tax purposes not specifically addressed.
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B. Territorial Jurisdiction to Tax—Summary Overview
To the extent taxing powers are based on territorial jurisdiction, state taxing powers
extend beyond DFWLYLWLHVRFFXUULQJZLWKLQWKHW\SLFDOO\YHU\VPDOOSRUWLRQRIWKHVWDWH¶V
territory actually owned by the state. Rather, tKH VWDWH¶V SRZHUV DV a sovereign may be
much broader than its rights as a landowner. For example, a state may tax the income of a
resident of the state even if that person resides on privately owned property. By
comparison, however, federal courts have sometimes diminished the WULEH¶V territorial
taxing powers, particularly when non-tribal citizens/members are involved. Federal courts
have tended to equate tribal power with the right of a landowner to exclude others from
WKHODQGRZQHU¶VSURSHUW\, rather than with sovereign tax authority that includes retained
powers over all matters within a territorial boundary.
When federal law limits tribal taxing activities on only the portions of the reservation
owned by the tribe and its citizens or held in trust by the United States for the benefit of
the tribe and its citizens, the tribal tax base will be much smaller than a state¶V tax base.
Since the majority of the lands within the )LYH7ULEHV¶ reservations are owned by nontribal citizens, this may result in a crucial limitation on the territorial taxing jurisdiction of
each tribe.
At the time the lands inside each of the Five Tribes¶ reservations were allotted, tribal
citizens/members owned their allotment lands in fee simple and many families still retain
an unbroken chain of title, where all the owners of the land have remained tribal citizens
transaction after transaction. Where such an unbroken chain of title continues, and all
grantors and grantees are tribal citizens, there may be a new estate in Indian law land tenure
to consider for some jurisdictional purposes. In those instances, Congress gave Oklahoma
the authority to collect ad valorem property taxes on the land only, but otherwise,
Oklahoma is without inherent authority and congressionally delegated authority to collect
any other types of taxes from the tribal citizens LQVLGHWKHLUWULEH¶VUHVHUYDWLRQERXQGDULHV
C. Taxing Power Based on Personal Jurisdiction—Summary Overview
There are also significant differences between states and tribes as to personal taxing
jurisdiction. For example, a state may tax the income earned by a resident of that state,
based on that resident status, even if the income is earned outside the state. A staWH¶VWD[LQJ
power is greatest with respect to those who are considered state residents for tax purposes,
with a state typically defining tax residence in a way that will include almost all of those
who live in the state during a given year.41
By contrast, the recognized taxing powers of a tribe over those who live within its
boundaries are much narrower. Tribes generally have much greater power over tribal
citizens/members, than over non-citizens within tribal territories. Absent a treaty or statute
to the contrary, tribes retain the inherent power to pass citizenship laws. Because most of
the people inside the Five Tribes¶UHVervations are not tribal citizens/members of that tribe,

41. For example, Oklahoma defines a ³[r]esident individual´ for Oklahoma income tax purposes as ³a natural
person who is domiciled in this state´ and presumes that any natural person ³who spends in the aggregate more
than seven (7) months of the taxable year within this state´ is a resident for this purpose. 68 OKLA. STAT. ANN.
§ 2353(4).
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tribes face substantial limitations on tribal taxing powers that arise from personal
jurisdiction.
D. Summary Distinctions Between Taxing Powers of States and Tribes
Most people living within Five Tribes¶UHVHUYDWLRQV are not citizens/members of that
particular tribe. As a result of the differences in the ways that both territorial and personal
taxing jurisdictions of states and tribes are defined and recognized, it is likely that nontribal citizens will continue to be taxed as before McGirt. In contrast, the tax status of tribal
citizens/members who live and work within theLU WULEH¶V reservation may change
significantly, with such members now potentially subject to new tribal taxes but reduced
state and local taxes.
The tax status of tribal employees and vendors who engage in business with tribes
may also be impacted if the tribes choose to tax employees and vendors on the basis of
those consensual business relationships. However, to the extent tribes lack exclusive
jurisdiction as against the state and local governments to impose such taxes, tribes are
unlikely to do so, because imposing tribal taxes that overlap state and local taxes could
place tribes at a competitive disadvantage in the workplace and the marketplace. As a
practical matter, such dual taxation considerations often drive tribal tax policy decisions
and result in a smaller universe of tax revenue available to tribes.
III. TRIBAL REGULATORY AUTHORITY, INCLUDING TAXING AUTHORITY, OVER NONCITIZENS/MEMBERS
A. Overview
Tribal powers are generally defined as retained inherent tribal power, often
guaranteed by treaties, but subject to limitations in federal statutes. Inherent sovereignty,
as the source of tribal power, is generally viewed in caselaw as a default category, deemed
to include the types of powers generally associated with governments, including taxing
powers:
The sovereignty that the Indian tribes retain is of a unique and limited character. It exists
only at the sufferance of Congress and is subject to complete defeasance. But until Congress
acts, the tribes retain their existing sovereign powers. In sum, Indian tribes still possess those
aspects of sovereignty not withdrawn by treaty or statute, or by implication as a necessary
result of their dependent status.42

It is important to note that tribal civil and criminal jurisdiction differ in some
important respects because tribal criminal jurisdiction has been subject to more detailed
federal statutory regulation, such as the 18 U.S.C. § 1151 Indian country statute that was
at issue in McGirt.
In contrast, tribal civil regulatory authority, which includes the power to tax and civil
adjudicatory authority, pertaining to tribal court jurisdiction over civil matters, has been
less targeted by federal legislation, and therefore tribes may have more leeway to exercise
residual sovereign powers. Since this default category is necessarily the most amorphous

42. United States v. Wheeler, 435 U.S. 313, 323 (1978).
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of the three main sources of authority, its parameters have undergone continual review and
redefinition by caselaw.43
To the extent tribal jurisdiction over non-citizens/members is based on residual
sovereign authority, it is tied very closely to territorial jurisdiction. As the United States
6XSUHPH&RXUWKDVLQGLFDWHG³>Z@e do not question that there is a significant territorial
component to tribal power: a tribe has no authority over a nonmember until the nonmember
enters tribal lands or conducts business with the tribe.´44
Immediately before McGirt, Oklahoma recognized Five Tribes jurisdiction as
generally extending over only lands still held in trust by the federal government for the
benefit of the tribes, or lands that are restricted against alienation by federal statute, known
as restricted fee lands.
The express and implicit reaffirmation by McGirt of the )LYH7ULEHV¶reservations
means that millions of acres of land and almost two million Oklahoma residents are now
included within the Five Tribes¶ERXQGDULHV. The majority of the post-McGirt reservation
population consists of non-Indians and non-member tribal citizens that reside inside
DQRWKHUWULEH¶VERXQGDULHV
Will everyone who lives and works on the newly reaffirmed reservations be subject
WR WULEDO WHUULWRULDO MXULVGLFWLRQ" 7KH DQVZHU LV ³WKHRUHWLFDOO\ \HV´ EXW Whis potential
expansion of tribal jurisdiction over nonmembers will likely fail to be realized based on
federal caselaw that has narrowed or divested many tribal governance powers.
Since McGirt addressed criminal jurisdiction and not taxing powers, McGirt, as a
matter of legal precedent, neither expands nor contracts the power of a tribe to tax within
reservation boundaries. Thus, the issue of whether the Five Tribes can tax persons,
activities, or properties within their reservation boundaries would have to be determined
under other applicable law, cases, or administrative practice.
0RVWRIWKHODQGVZLWKLQWKH)LYH7ULEHV¶UHVHUYDWLRQVDUHQRORQJHUfully alienable.
Many tracts of land, yet to be quantified, are fee lands owned by tribal citizens with an
unbroken chain of title in lands that were conveyed from the tribe itself (as grantor) to a
tribal citizen allottee (as grantee) with all subsequent grantees also being tribal citizens.
Neither the federal nor the state government appears within this chain of title. Therefore,
tribal citizen-owned fee lands inside the Five Tribes reservations represent a possible new
estate in Indian land tenure unique to the Five Tribes that should be fully explored for all
civil jurisdictional purposes in a post-McGirt world.
These lands have been owned by no other grantees besides the tribes and its tribal
citizens since these reservations were established. This category of lands is distinct from
non-Indian owned fee lands because the tribe and its citizens have always maintained the
right to exclude, and therefore the corresponding right to condition entry or regulate. These
are issues important to federal courts in various cases from civil adjudicatory jurisdiction
43. It has been suggested that tribal residual sovereign powers include (1) the power to tax, (2) the power to
determine the form of tribal government, (3) the power to define the requirements for tribal membership, (4) the
power to administer justice and enforce laws, (5) the power to the domestic relations of its members, and (6) the
power to regulate property use. Richard J. Ansson, Jr., State Taxation of Non-Indians Whom Do Business With
Indian Tribes: Why Several Recent Ninth Circuit Holdings Reemphasize the Need for Indian Tribes to Enter Into
Taxation Compacts With Their Respective State, 78 OR. L. REV. 501, 502 n.7 (1999).
44. Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 140±41 (1980).
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to civil regulatory jurisdiction. These lands have QHYHU IDOOHQ ZLWKLQ 2NODKRPD¶V
ownership or domain, and the only powers Congress has afforded Oklahoma over these
lands is the power to collect ad valorem taxes on the value of the real property.
Most individuals who live in and engage in coPPHUFLDODFWLYLWLHVRQWKH)LYH7ULEHV¶
reservations are not tribal citizens. An issue of special concern for these non-tribal citizens
is the extent to which the authority of federal, state, local, or tribal governments to tax
them has changed. In most instances, it has not.
Assuming that any particular tax that might be imposed by any one of the Five Tribes
within its reservation is not expressly authorized by a relevant statute or treaty, the validity
of such tax would depend on whether it falls within the residual sovereign civil regulatory
powers of the Tribe.
B. Limitation of Tribal Civil Regulatory Authority Over Non-members—The Montana
Test
McGirt dealt with an issue of criminal jurisdiction over crimes committed by an
Indian defendant inside the Muscogee (Creek) Nation reservation. It represented one of
the many times where tribal criminal jurisdiction has been either expanded or constricted
over time. In the 1890s, all of the Five Tribes were exercising full criminal jurisdiction,
including over capital murder cases where tribal laws provided for the death penalty. But
by the time of McGirt, the criminal jurisdiction of the Five Tribes seemed to have been
reduced to jurisdiction over those Indians who commit crimes on the small percentage of
lands within each jurisdiction that remain inalienable, in federal trust, or restricted fee
status. McGirt was, in a small sense, a case about decolonization, where the tribal authority
was restored to how the tribes would define their own territorial jurisdiction based on treaty
guarantees. Federal law still severely restricts tribal sentencing capability and tribal
authority over non-Indians who commit crimes inside the Five Tribes¶ reservations.
The scope of tribal civil regulatory and civil adjudicatory authority over non-citizens
has also undergone a long process of contraction. The most prominent case reflecting the
approximate current status of this contraction is Montana v. United States. This case did
not deal directly with taxing powers but rather the extent of tribal power to prohibit hunting
and fishing within its reservation by those who were not citizens/members of the tribe.
The tribal prohibition by its terms extended to all lands within the reservation
boundary, including to land, about 28 percent of the total reservation land, that was owned
E\ ³QRQ-,QGLDQV´45 The tribe argued that it retained inherent sovereignty to regulate
conduct throughout its reservation, including conduct by those who were not members of
the tribe. However, the United States Supreme Court ruled that tribal sovereignty had
necessarily been diminished as tribes were geographically incorporated into the United
States and that ³exercise of tribal power beyond what is necessary to protect tribal selfgovernment or to control internal relations is inconsistent with the dependent status of the
tribes, and so cannot survive without express congressional delegation.´46
In Montana, tKH&RXUWUHOLHGRQ³LPSOLFLWGLYHVWLWXUH´ rather than treaty or statutory

45. Montana v. United States, 450 U.S. 544, 548 (1981).
46. Id. at 564±65.

Published by TU Law Digital Commons, 2020

13

Tulsa Law Review, Vol. 56 [2020], Iss. 3, Art. 9

430

TULSA LAW REVIEW

[Vol. 56:417

language, to conclude that, as a result of the dependent status, tribal sovereign powers are
JHQHUDOO\ OLPLWHG WRUHJXODWLQJ ³only the relations among members of a tribe.´47 Since
³regulation of hunting and fishing by nonmembers of a tribe on lands no longer owned by
the tribe bears no clear relationship to tribal self-government or internal relations, the
JHQHUDOSULQFLSOHVRIUHWDLQHGLQKHUHQWVRYHUHLJQW\GLGQRWDXWKRUL]H´the tribal regulation
at issue.48
Thus, Montana created a general rule that tribes cannot exercise civil regulatory
authority over the activities of nonmembers within their reservations. This general rule
seems to equate tribal civil regulatory jurisdiction over nonmembers as essentially an
attribute of land ownership, generally limited to the territory over which the tribe maintains
DODQGRZQHU¶VULJKWWRH[FOXGHQRQPHPEHUV49
The Court, however, recognized that the Montana general rule was not exclusive
ZKHQLWVWDWHG³Indian tribes retain inherent sovereign power to exercise some forms of
civil jurisdiction over non-Indians on their reservations, even on non-Indian fee lands.´50
The Court posited two possible exceptions to the general rule, although neither were
found applicable in the case.51
First, ³>D@ tribe may regulate, through taxation, licensing, or other means, the
activities of nonmembers who enter consensual relationships with the tribe or its members,
through commercial dealing, contracts, leases, or other arrangements . . . .´52
Second, ³>D@ tribe may also retain inherent power to exercise civil authority over the
conduct of non-Indians on fee lands within its reservation when that conduct threatens or
has some direct effect on the political integrity, the economic security, or the health or
ZHOIDUHRIWKHWULEH´
This general rule and the two exceptions are now commonly referred to as the
³Montana´ UXOH DQG H[FHSWLRQV RU Montana tests. Subsequent cases have generally
broadened the application of the general rule and have narrowly construed the exceptions.
C. Certain Rights-of-way Through Tribal Lands Subject to Montana Rules
It seemed initially that the Montana general rule could apply only with respect to
tribal attempts to assert civil authority over the activities of nonmembers occurring with
respect to lands no longer owned by a tribe or its members. However, in a subsequent case,
Strate v. A-1 Contractors,53 the Court held that a tribe had no civil adjudicatory
jurisdiction with respect to personal injury claims arising from a traffic accident involving
nonmembers that occurred on a stretch of highway through a part of the reservation held
in trust for three tribes.
From a property law standpoint, granting an easement over a tract of land does not
fundamentally alter the underlying type of estate. An easement over fee land does not

47.
48.
49.
50.
51.
52.
53.

Id. at 563±64 (quoting United States v. Wheeler, 435 U.S. 313, 326 (1978) (emphasis in original).
Id. at 564±65.
Id. at 558±59.
Montana, 450 U.S. at 565.
Id. at 565±66
Id. at 565 (italics added).
Strate v. A-1 Contractors, 520 U.S. 438 (1997).
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deprive the fee owner of fee title to the land, it simply burdens the estate with a new use
right. Jurisdiction over what occurs on that land should not be altered.
However, in Strate, the portion of the highway where the accident occurred,
although on tribal trust land, was subject to a right-of-way granted by the United States to
WKH6WDWH¶VKLJKZD\GHSDUWPHQW7KHVWDWHPDLQWDLQHGWKHHDVHPHQWIRUSXUSRVHVRIuse by
the public.54 As to the scope of tribal civil jurisdiction, the Court deemed the easement a
turning point for the allocation of jurisdiction. ³As to nonmembers, we hoOG D WULEH¶V
adjudicative jurisdiction does not exceed its legislative jurisdiction.´55
The key for the Court seemed to be that ³>V@o long as the stretch is maintained as
SDUWRIWKH6WDWH¶VKLJKZD\WKH7ULEHVFDQQRWDVVHUWDODQGRZQHU¶VULJKWWRRFFXS\ and
exclude.´56 As a result, the Court treated that stretch of the highway as if it were owned
by nonmembers for purposes of Montana DQGFRQFOXGHGWKDW³>R@XUGHFLVLRQLQMontana,
DFFRUGLQJO\JRYHUQVWKLVFDVH´57
Subsequent cases have expanded the areas in a reservation over which the Montana
general rule could extend to include a right-of-way through tribal lands granted by a tribe
to the nonmember over which the tribe seeks to exercise civil authority even though the
right-of-way was not open to the general public.58
D. Merrion v. Jicarilla Apache Tribe: The Modern Peak of Judicially-Recognized Tribal
Taxing Power
Since Montana did not deal directly with residual taxing powers, there was an initial
question of whether such powers would be limited by the Montana general rule and the
Montana exceptions. Although Montana was decided in 1981, a subsequent case decided
in 1982, Merrion v. Jicarilla Apache,59 probably represents the most recent highpoint of
a more expansive view by the Supreme Court as it relates to tribal sovereign taxing powers
over nonmembers. The majority opinion in the case did not cite or discuss the 1981
Montana decision in upholding severance taxes imposed by the Jicarilla Apache Tribe on
oil and gas produced on lands held in trust for the Tribe under leases between the Tribe
and non-Indian lessees.
Merrion recognized the limitations on a WULEH¶VSRZHUWRWD[QRQPHPEHUV: ³We do
not question that there is a significant territorial component to tribal power: a tribe has no
authority over a nonmember until the nonmember enters tribal lands or conducts business
with the tribe.´60
The Merrion majority justified the tribal tax on two independent grounds: (1) the
activity subject to the tribal tax occurred on land held in trust by the United States for the

54. Id. at 442±43.
55. Id. at 453.
56. Id. at 456.
57. Id.
58. See Burlington N. R.R. Co. v. Red Wolf, 196 F.3d 1059 (9th Cir. 1999) (nonmember was a railroad with
a right-of-way through tribal property); Big Horn Cty. Elec. Coop., Inc. v. Adams, 219 F.3d 944 (2000)
(nonmember was a public utility with a right-of-way through tribal lands).
59. 455 U.S. 130 (1982).
60. Id. at 140±44.
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benefit of the tribe and the tribe therefore retained the right to exclude nonmembers; 61 and
(2) the tribe retained the power as a sovereign to impose the taxes independently of any
right to exclude nonmembers from the areas of the reservation where the taxed activity
occurred.62
As to this second basis for upholding the tax, that it was a valid exercise of tribal
sovereignty, the majority in Merrion XVHG EURDG ODQJXDJH WR GHVFULEH D WULEH¶V WD[LQJ
power over territory within its potential jurisdiction:
³,QGLDQ WULEHV ZLWKLQ µ,QGLDQ FRXQWU\¶ DUH D JRRG GHDO PRUH WKDQ µSULYDWH YROXQWDU\
RUJDQL]DWLRQV¶´ 7KH\ ³DUH XQLTXH aggregations possessing attributes of sovereignty over
both their members and their territory.´ Adhering to this understanding, we conclude that the
7ULEH¶VDXWKRULW\WRWD[QRQ-Indians who conduct business on the reservation does not simply
derive from thH7ULEH¶VSRZHUWRH[FOXGHVXFKSHUVRQVEXWLVDQLQKHUHQWSRZHUQHFHVVDU\
to tribal self-government and territorial management.63

7DNHQ OLWHUDOO\ WKLV ODQJXDJH VXJJHVWV WKDW D WULEH¶V VRYHUHLJQ SRZHU WR WD[ FDQ
potentially extend to activities occurring throughout the reservation, whether engaged in
by members or nonmembers. In the case of the reservations reaffirmed expressly or by
implication by McGirt, this potentially means that the taxing power of each of the Five
Tribes could extend to the nonmember populations and non-tribal lands included within
the reaffirmed boundaries. However, as discussed below, an important aspect of the factual
context in Merrion was that the reservation of the Jicarilla Apache Tribe consisted solely
of lands held in trust for the Tribe.64
TKHPDMRULW\RIWKHODQGVLQVLGHWKH)LYH7ULEHV¶UHVHUYDWLRQDUHQRQ-Indian owned
fee lands. That being said, the Five Tribes¶ lands have been held in fee since the beginning
of the reservations. Thus, the important question is whether the fee lands are controlled by
non-tribal citizens, since the precise issue in Montana was whether the tribe could regulate
the activities of nonmembers on land held in fee by nonmembers.
It should also be noted that in a follow-up case to Merrion, Cotton Petroleum Corp.
v. New Mexico,65 the United States Supreme Court held that the state had concurrent
jurisdiction to impose its own severance taxes on the same oil and gas production occurring
on tribal lands, even though this meant the total tax burden imposed on such oil and gas
production on tribal lands exceeded the tax burden on such production occurring outside
tribal lands.66
The Court also held that the tribe was not a state for purposes of determining whether
WKHVHYHUDQFHWD[HVPXVWEHDSSRUWLRQHGWRLQVXUHWKDWHDFKVWDWH¶VWD[LQJEXUGHQZKHUH
multiple states impose taxes on the same activity, is limited to the portion of the activity
ocFXUULQJ ZLWKLQ HDFK VWDWH¶V ERUGHUV67 As a practical matter, concurrent taxing
jurisdiction may serve as an effective limitation on tribal taxing jurisdiction, since a tribe

61.
62.
63.
64.
65.
66.
67.

Id. at 144.
Id. at 141.
Id. at 142 (citations omitted).
Merrion, 455 U.S. at 133.
Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163 (1989).
Id.
Id. at 188, 192±93.
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may be reluctant to impose taxes that duplicate those of state and local governments for
fear that the aggregate tax burden of multiple taxes may discourage economic activity
within tribal territory.
E. Expansion of Montana Rules to Include Tribal Taxing Powers: Atkinson Trading Co.,
Inc.
Despite the seemingly expansive view of the majority opinion in Merrion as to tribal
sovereign taxing power over nonmembers, this view does not represent the most current
state of the caselaw. The primary starting point for the current view would be a 2001
decision, Atkinson Trading Co., Inc. v. Shirley.68
This case involved the imposition by the Navajo Nation of an occupancy tax that
was effectively imposed on guests at a hotel located within the Navajo reservation but on
land that was privately owned by non-Indians. The Court indicated that powers, such as
taxing powers, not expressly granted to a tribe by federal statute or by treaty were limited
WR WKH WULEH¶V UHVLGXDO VRYHUHLJQ SRZHUV DQG WKDW DV WR WKH DFWLYLWLHV RI QRQPHPEHUV
occurring with respect to nonmember fee lands, such residual powers are significantly
limited.69 0RUHVSHFLILFDOO\WKH&RXUWKHOGWKDWDWULEH¶VSRZHUWRWD[QRQPHPEHUVZLWK
respect to activities occurring on nonmember fee lands was subject to the Montana rules.70
³Because Congress has not authorized the Navajo Nation¶VKRWHORFFXSDQF\WD[WKURXJK
treaty or statute, and because the incidence of the tax falls upon nonmembers on nonIndian fee land, it is incumbent upon the Navajo Nation to establish the existence of one
of Montana’s exceptions.´71
This meant that the tax was presumptively invalid and could be upheld only if the
tribe could establish that the tax fitted within one of the Montana exceptions.72 Rather than
viewing the broad language used in Merrion in describing tribal sovereign taxing powers
as establishing a precedent that must be overruled, the Atkinson majority opinion
distinguished it:
Merrion, KRZHYHU ZDV FDUHIXO WR QRWH WKDW DQ ,QGLDQ WULEH¶V LQKHUHQW SRZHU WR WD[ RQO\
H[WHQGHGWR³µWUDQVDFWLRQVRFFXUULQJRQtrust lands and significantly involving a tribe or its
PHPEHUV¶´There are undoubtedly parts of the Merrion opinion that suggest a broader scope
for tribal taxing authority than the quoted language above. But Merrion involved a tax that
only applied to activity occurring on the reservation, and its holding is therefore easily
reconcilable with the Montana–Strate line of authority, which we deem to be controlling.73

In other words, the majority opinion distinguished the broader language used in
Merrion as essentially superfluous since the taxed activity in that case occurred on a
reservation which consisted entirely of tribal trust lands.74 7KXVWKHWZR³LQGHSHQGHQW´
grounds for upholding the tax in Merrion could effectively be collapsed into one, that the

68.
69.
70.
71.
72.
73.
74.

532 U.S. 645 (2001).
Id. at 649±50.
Id. at 654.
Id.
Id. at 659.
Atkinson, 532 U.S. at 653 (emphasis added).
Id. at 652±53.
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tribe in Merrion had the sovereign power to impose the tax because it was with respect to
activities of nonmembers that occurred on land held in trust for the tribe, which included
the entire reservation. As such, there was no conflict with Montana.
In contrast, in Atkinson since the tax was imposed on nonmembers with respect to
activities occurring on property privately owned by nonmembers, the Montana general
rule that the tax was presumptively invalid was applicable and the validity of the tax was
contingent on establishing that at least one of the Montana exceptions applied, neither of
which was found to be applicable in the case.
F. Possible Expansion of Montana Rules to Tribal Trust Lands: Nevada v. Hicks
A fair reading of the majority opinion in Atkinson would seem to indicate that the
Montana rules would only apply as to nonmember activities occurring with respect to
nonmember fee lands. However, a subsequent case, Nevada v. Hicks,75 arguably reads
Montana more broadly. This case was specifically concerned with ³whether a tribal court
may assert jurisdiction over civil claims against state officials who entered tribal land to
execute a search warrant against a tribe member suspected of having violated state law
outside a reservation.´76
The opinion by Justice Scalia seemed to indicate that the Montana rules could apply
regardless of whether a tribe owned the land over which it seeks to exercise civil authority:
And Montana, after announcing the general rule of no jurisdiction over nonmembers,
FDXWLRQHGWKDW³>W@REHVXUH,QGLDQWULEHVUHWDLQLQKHUHQWVRYHUHLJQSRZHUWRH[HUFLVHVRPH
forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee
ODQGV´>FLWDWLRQRPLWWHG@²clearly implying that the general rule of Montana applies to both
Indian and non-Indian land. The ownership status of land, in other words, is only one factor
WRFRQVLGHULQGHWHUPLQLQJZKHWKHUUHJXODWLRQRIWKHDFWLYLWLHVRIQRQPHPEHUVLV³QHFHVVDU\
to protect tribal self-government or to control inteUQDOUHODWLRQV´77

The case seems to make it clear that the ultimate issue in assessing the validity of an
exercise of civil regulatory authority, based exclusively on sovereign power, over
nonmember activity is the same regardless of whether the activity occurs with respect to
nonmember fee lands or lands considered owned by the tribe: ³[T]he inherent sovereign
powers of an Indian tribe do not extend to the activities of nonmembers of the tribe except
to the extent necessary to protect tribal self-government or to control internal relations.´78
The case goes on to point out that the ownership status of the land over which a tribe
seeks to exercise civil regulatory jurisdiction remains such a significant factor in a
Montana DQDO\VLV WKDW LW ³PD\ VRPHWLPHV EH D GLVSRVLWLYH IDFWRU´79 It notes that the
exercise by a tribe of civil regulatory authority over nonmembers with respect to activities
occurring on land not owned by or held in trust for the tribe will almost always be invalid.
³Hitherto, the absence of tribal ownership has been virtually conclusive of the absence of
tribal civil jurisdiction; with one minor exception, we have never upheld under Montana
75.
76.
77.
78.
79.

533 U.S. 353 (2001).
Id. at 355.
Id. at 359±60.
Id. at 359 (internal quotations omitted).
Id. at 360, 370.
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the extension of tribal civil authority over nonmembers on non-Indian land.´80
By way of contrast, the Court singles out two cases involving taxes that reached
opposite conclusions as to the power of a tribe to tax nonmembers, with the obvious
distinction being that the tax upheld was with respect to tribal trust lands while the tax that
was invalidated was with respect to nonmember fee lands:
Compare, e.g., Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137, 142, 102 S.Ct. 894, 71
L.Ed.2d 21 (1982) (tribe has taxing authority over tribal lands leased by nonmembers), with
Atkinson Trading Co. v. Shirley, 532 U.S. 645, 659, 121 S.Ct. 1825, 149 L.Ed.2d 889 (2001)
WULEHKDVQRWD[LQJDXWKRULW\RYHUQRQPHPEHUV¶DFWLYLWLHVRQODQGKHOGE\QRQPHPEHUVLQ
fee); . . .81

On the other hand, in a footnote, Justice Scalia seems to limit the potential scope of
WKHRSLQLRQH[SODLQLQJWKDW³>R@ur holding in this case is limited to the question of tribalcourt jurisdiction over state officers enforcing state law. We leave open the question of
tribal-court jurisdiction over nonmember defendants in general.´82
Whether Nevada v. Hicks automatically makes a Montana analysis necessary
whenever a tribe seeks to extend civil jurisdiction over the activities of nonmembers on
lands owned by or held in trust for the tribe is somewhat unclear, with multiple
interpretations possible.83 The Ninth Circuit takes the position that the Montana analysis
is generally required with respect to tribal regulation of activities on territory over which
it retains a right to exclude only where the specific concerns at issue in Hicks exist, those
³UHODWHGWRHQDEOLQJVWDWHRIILFHUVWRHQIRUFHVWDWHFULPLQDOODZVIRUFULPHVWKDWRFFXUUHG
RIIWKHUHVHUYDWLRQ´84 However, both the Seventh85 and Eighth Circuits86 apparently take
the position that the Montana analysis is required whenever a tribe seeks to exercise civil
regulatory or adjudicatory authority over an activity, whether or not the activity occurs
with respect to land owned or held in trust for the tribe.
Even if a Montana analysis is required under both circumstances, it seems clear that
the potential authority of a tribe to tax an activity of a nonmember is strongest where the
activity occurs with respect to tribal trust lands and is weakest where the activity involves
only nonmembers and unrestricted non-tribal fee lands. However, even if a tribe has the
authority to tax a nonmember activity occurring with respect to tribal trust lands, there is
no guarantee that the State will not also have concurrent jurisdiction under the so-called
³Bracker´DQDO\VLV that may be used to determine whether state exercise of civil, including
taxing, authority over nonmember activity occurring within Indian country is permissible

80. Hicks, 533 U.S. at 360.
81. Id.
82. Id. at 353 n.2.
83. See Alex Tallchief Skibine, The Tribal Right to Exclude Non-Tribal Members from Indian-Owned Lands,
AM. INDIAN L. REV. (forthcoming) (discussing the inapplicability of Montana, where the tribe or its members
maintain the right to exclude).
84. Window Rock Unified Sch. Dist. v. Reeves, 861 F.3d 894, 898±99 (9th Cir. 2017), amended (August 3,
2017).
85. See Stifel, Nicolaus & Co., Inc. v. Lac DU Flambeau Band of Lake Superior Chippewa Indians, 807 F.3d
184, 206 (7th Cir. 2015).
86. See $WWRUQH\¶V3URFHVV& Investigation Serv., Inc. v. Sac & Fox Tribe of Mississippi in Iowa, 609 F.3d
927, 938 (8th Cir. 2010).
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or has been preempted by federal law.87 This preemption analysis requires a
³particularized inquiry into the nature of the state, federal, and tribal interests at stake, an
inquiry designed to determine whether, in the specific context, the exercise of state
authority would violate federal law.´88
Where this analysis is required, it contains no clear ground rules that would allow a
tribe to determine for certain in advance that it will have exclusive taxing jurisdiction
against state and local authorities to impose a tax on nonmember activity occurring on the
reservation. Where concurrent taxing jurisdiction is a possibility, it will be more difficult,
as a practical matter, for a tribe to fully utilize its taxing power for fear that duplicate layers
of tribal, state, and local taxes will deter economic activity within the reservation. If for
example, the activity can be located off-reservation and be subject to only state and local
taxes while subject to state and local and tribal taxes if located on the reservation, there
would certainly be a disincentive to locate the activity on the reservation.
In any event, an assertion of taxing jurisdiction by any one of the Five Tribes over
the property or activities of nonmembers solely based on their inclusion in a reservation
reaffirmed on the basis of McGirt would likely be unsuccessful because of the difficulty
in establishing that either Montana exception applies. Federal courts have, for example,
used the Montana limitations to invalidate a hotel occupancy tax imposed on nonmember
guests of a hotel privately owned by a nonmember,89 ³D4% tax on the gross receipts from
all goods and services sold or used in connection with a nonmember-owned business
ORFDWHG RQ QRQPHPEHU IHH ODQG´ ZLWKLQ D UHVHUYDWLRQ90 and an ad valorem tax on a
QRQPHPEHU HOHFWULF FRRSHUDWLYH¶V ³XWLOLW\ SURSHUW\´ WKDW Zas located within the
reservation.91
As discussed below, there is very little post-Montana federal caselaw support for
tribal taxes on nonmembers with respect to unrestricted non-tribal fee lands because of the
difficulty of satisfying either Montana exception. One could presume that either tribal
employment or tribal vendor contracts could be conditioned on the payment of taxes, but
as noted throughout, the Five Tribes would be unlikely to do that if dual taxation priced
them out of the market for talent and goods.
G. The First Montana Exception as Applied to Tribal Taxes on Nonmember Activities
Occurring on Fee Lands
The first exception, that a WULEH³PD\UHJXODWHWKURXJKWD[DWLRQOLFHQVLQJRURWKHU
means, the activities of nonmembers who enter consensual relationships with the tribe or
its members, through commercial dealing, contracts, leases, or other arrangements,92
seems to contemplate that the necessary consensual relationship could be between the
nonmember and the tribe or tribal members. However, the scope of the first Montana
87. See White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980); see, e.g., Cotton Petroleum Corp. v.
New Mexico, 490 U.S. 163 (1989) (holding that a State had concurrent jurisdiction with the tribe to impose
severance taxes imposed with respect to oil and gas produced under leases of tribal trust lands by non-Indians).
88. Bracker, 448 U.S. at 145.
89. See Atkinson,, 532 U.S. 645.
90. In re Haines, 245 B.R. 401, 403 (D. Mont. 2000).
91. Big Horn Cty. Elec. Coop., Inc. v. Adams, 219 F.3d 944, 947 (9th Cir. 2000).
92. Montana, 450 U.S. at 565 (italics added).
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exception is limited to
WKHUHJXODWLRQRI³WKHactivities of nonmembers who enter [into] consensual relationVKLSV´
An ad valorem tax on the value of . . . property is not a tax on the activities of a nonmember,
but is instead a tax on the value of property owned by a nonmember, a tax that is not included
within Montana¶VILUVWH[FHSWLRQ93

The clearest application of the first Montana exception would be where the
imposition of a tribal tax or fee on an activity is an explicit part of a consensual relationship
between nonmembers and the tribe, such as employment or a contract for goods or
services.94 In practice, an explicit consensual relationship of this sort would likely be a
possibility only where the tribe is a formal party to the relationship. As a practical matter,
if the nonmember who enters a commercial relationship with the tribe knows that a tribal
tax will be part of the cost of doing business with the tribe or its members, that cost may
be priced into the relationship by the nonmember, meaning the tribe or its members may
pay more for products or services provided by the nonmember.
If the tribe is not a formal party to a relationship between nonmember(s) and tribal
citizen/member(s), finding by implication the necessary consensual relationship with the
tribe to support the validity of a tribal tax on the nonmember activity would obviously be
more difficult under existing caselaw. The mere acceptance by a nonmember of customary
services provided by a tribe, such as emergency police, fire, or medical services, would
JHQHUDOO\QRW EH VXIILFLHQW WR HVWDEOLVK LPSOLHG FRQVHQW WRWKH DSSOLFDWLRQRI WKH WULEH¶s
WD[LQJ SRZHUV DOWKRXJK WKH WULEH ZRXOG FHUWDLQO\ KDYH WKH SRZHU WR LPSRVH ³DQ
appropriate fee for a particular service actually rendered . . . .´95
Some post-Montana cases suggest commercial dealings between a nonmember and
tribal members within a reservation may be sufficient to imply a consensual relationship
between the nonmember and the tribe for purposes of analysis under the first Montana
exception.96 However, even if a consensual relationship between a nonmember and a tribe
is established by implication, that is only a first step in the required analysis under the first
exception.97 If the consensual relationship does not clearly contemplate tribal taxes or
UHJXODWLRQWKHILUVWH[FHSWLRQ³UHTXLUHVWKDWWKHWD[RUUHJXODWLRQLPSRVHGE\WKH,QGLDQ
WULEH KDYH D QH[XV WR WKH FRQVHQVXDO UHODWLRQVKLS LWVHOI´ DQG WKDW D ³QRQPHPEHU¶V
consensual relationship in one area thus does not trigger tribal civil authority in another²

93. Big Horn, 219 F.3d at 951 (internal citations omitted; italics added).
94. See, e.g., FMC Corp. v. Shoshone-Bannock Tribes, 942 F.3d 916, 933 (9th Cir. 2019), cert. denied, 2021
WL 78077 (Jan. 11, 2021), in which an annual fee imposed by a tribe for the storage by a nonmember of
hazardous wastes on the reservation was an explicit part of a negotiated agreement between the tribe and the
nonmember that permitted such storage.
95. Atkinson, 532 U.S. at 655.
96. See, e.g., Big Horn, 219 F.3d at 951 (the provision by a nonmember electric cooperative of electrical
services to tribal members who resided within their tribe¶s reservation); see also Dish Network Corp. v. Tewa,
No. CV 12-8077-PCT-JAT, 2012 WL 5381437, at *7 (D. Ariz. Nov. 1, 2012), in which the provision of tv
satellite services to tribal members on the reservation was found sufficient to constitute ³a plausible, colorable
argument´ that the first Montana exception was satisfied. However, this finding did not go to the merits of
whether the tribal regulation and taxation of the satellite services provided to members was valid but rather to
whether the satellite company, which was resisting such regulation and taxation by the tribe, would be required
to exhaust tribal court remedies before bringing the challenge to federal court.
97. Tewa, 2012 WL 5381437, at *8.
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LWLVQRW³LQIRUDSHQQ\LQIRUD3RXQG´98
Some post-Montana cases have indicated that the consent of the nonmember to tribal
UHJXODWRU\DXWKRULW\PD\EHHVWDEOLVKHG³H[SUHVVO\RUE\>WKHQRQPHPEHU¶V@DFWLRQV´DQG
WKDW WKH WHVW LV ZKHWKHU WKH QRQPHPEHU ³VKRXOG KDYH UHDVRQDEO\ DQWLFLSDWHG WKDW >LWV@
interactions migKWµWULJJHU¶WULEDODXWKRULW\´99
H. The Second Montana Exception
The second exception recognizes that the tribe may ³retain inherent power to
exercise civil authority over the conduct of non-Indians on fee lands within its reservation
when that conduct threatens or has some direct effect on the political integrity, the
HFRQRPLFVHFXULW\RUWKHKHDOWKRUZHOIDUHRIWKHWULEH«´100
This exception has also been narrowly interpreted:
The exception is only triggered by nonmember conduct that threatens the Indian tribe; it does
not broadly permit the exercise of civil authority wherever it might be considered
³QHFHVVDU\´WRVHOI-JRYHUQPHQW7KXVXQOHVVWKHGUDLQRIWKHQRQPHPEHU¶VFRQGXFWXSRQ
WULEDOVHUYLFHVDQGUHVRXUFHVLVVRVHYHUHWKDWLWDFWXDOO\³LPSHULO>V@´WKHSROLWLFDOLQWHJULW\RI
the Indian tribe, there can be no assertion of civil authority beyond tribal lands.101

Based on this narrow reading, the Supreme Court in Atkinson concluded that the
hotel occupancy tax imposed on nonmember guests on fee lands owned by a nonmember
could not be justified on the basis of the second Montana exception: ³[W]e fail to see how
SHWLWLRQHU¶VRSHUDWLRQRIDKRWHORQQRQ-Indian fee land threatens or has some direct effect
on the political integrity, the economic security, or the health of the tribe.´102
This conclusion was reached despite apparent agreement that the business property
DWLVVXHSRVVHVVHGDQ³RYHUZKHOPLQJ,QGLDQFKDUDFWHU´E\UHDVRQRIHPSOR\LQJDOPRVW
Navajo citizens, deriving business from tourists visiting the reservation, and being located
on an isolated property surrounded by large amounts of tribal lands. 103
The most promising route to satisfying the second Montana exception may be where
WKH QRQPHPEHU DFWLYLW\ FDQ EH VDLG WR WKUHDWHQ ³WKH KHDOWK RU ZHOIDUH RI WKH WULEH´ E\
posing an unusual risk of harm to tribal members or property. For example, a challenge to
a tribal tax on property of a railroad used with respect to a right-of-way across tribal trust
lands survived a motion for summary judgment in order to permit the tribe to engage in
discovery:
%HFDXVHWKH7ULEHVKDYHVKRZQVRPHEDVLVIRUEHOLHYLQJWKDW%1¶VXVHRILWVULJKW-of-way
threatens serious harm to the Reservation and also had no fair opportunity to develop the
record concerning the extent of that threatened harm, it was an abuse of discretion for the
GLVWULFWFRXUWWRGHFLGHWKHVXPPDU\MXGJPHQWPRWLRQEHIRUHJUDQWLQJWKH7ULEHV¶5XOH I 
motion.104

98.
99.
100.
101.
102.
103.
104.

Atkinson, 532 U.S. at 656.
FMC Corp., 942 F.3d 916, 932.
Montana, 450 U.S. at 566.
Atkinson, 532 U.S. at 645 n.12 (italics in original).
Id. at 657 (internal quotations omitted).
Id.
Burlington N. Santa Fe R. Co. v. Assiniboine & Sioux Tribes of Fort Peck Reservation, 323 F.3d 767,
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Tribal regulatory and adjudicatory jurisdiction to enforce a permit and fee
requirement imposed by a tribe with respect to the storage of hazardous wastes on the
reservation was justified by the second Montana exception:
:HFRQFOXGHWKDW)0&¶VVWRUDJHRIPLOOLRQVRIWRQVRIKD]DUGRXVZDVWHRQWKH5HVHUYDWLRQ
³WKUHDWHQVRUKas some direct effect on the political integrity, the economic security, or the
KHDOWKRUZHOIDUH´RIWKH7ULEHVWRWKHH[WHQWWKDWLW³LPSHULO>V@WKHVXEVLVWHQFHRUZHOIDUH´
of the Tribes. Montana, 450 U.S. at 566, 101 S.Ct. 1245. We base our conclusion on the
factual findings of the Tribal Court of Appeals, the factual findings and conclusions of the
EPA, expert testimony presented in the Tribal Court of Appeals, and the record as a whole.
The record contains extensive evidence of toxic, carcinogenic, and radioactive substances at
the FMC site.105

I. Summary as to Tax Impact of McGirt on Nonmember Activities with Respect to Fee
Lands within the Reaffirmed Reservations
Despite McGirt, it is unlikely, because of the difficulty in satisfying the Montana
exceptions, that the Five Tribes will be considered to have acquired significant new taxing
powers over nonmember activities that occur within areas of newly reaffirmed reservations
owned in fee by nonmembers, which would likely encompass most of the areas with the
reservations. As an example, Chief Justice Roberts noted in McGirt that ³WKH&UHHN1DWLRQ
FRQWHQGVWKDWLWUHWDLQVWKHSRZHUWRWD[QRQPHPEHUVGRLQJEXVLQHVVZLWKLQLWVERUGHUV´106
This comment is based on note 6 of the Amicus Brief submitted in that case on behalf of
the Creek Nation:
Since BusterWKLV&RXUWKDVUHFRJQL]HGOLPLWDWLRQVRQDWULEH¶VH[HUFLVHRIDXWKRULW\RYHU
non-Indians within its jurisdiction. See, e.g., Plains Commerce Bank v. Long Family Land &
Cattle Co., 554 U.S. 316, 328-29 (2008). But this Court continues to recognize Buster’s core
KROGLQJWKDWWKH1DWLRQUHWDLQHGLWVSRZHUWRWD[³QRQPHPEHUVIRUWKHSULYLOHJHRIGRLQJ
EXVLQHVVZLWKLQWKHUHVHUYDWLRQ´Id. at 332-33.107

Buster108 was an Eighth Circuit opinion issued two years before Oklahoma
statehood, long predating Montana and Atkinson. To be fair, the Montana analysis is
qualified in that it applies absent treaty language or federal statutory language to the
contrary. These would include the same treaties, allotment agreements and statutes at issue
in McGirt and the treaties and allotment agreements must be very closely examined.
Generally speaking, Atkinson directly implies that a Montana analysis would now
be required for the type of tax involved in Buster:
[W]e have never endorsed Buster’s VWDWHPHQWWKDWDQ,QGLDQWULEH¶V³MXULVGLFWLRQWRJRYHUQ
the inhabitants of a country is not conditioned or limited by the title to the land which they
RFFXS\LQLW´Id., at 951. Accordingly, beyond any guidance it might provide as to the type
of consensual relationship contemplated by the first exception of Montana v. United States,

774±75 (9th Cir. 2003).
105. FMC Corp., 942 F.3d 916, 932.
106. McGirt, 140 S. Ct. at 2502.
107. Brief for Amicus Curiae Muscogee (Creek) Nation in Support of Petitioner at n.6, McGirt, 140 S. Ct.
2453 (2020) (No. 18-9526).
108. Buster v. Wright, 135 F. 947 (8th Cir. 1905).
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450 U.S. 544, 566, 101 S.Ct. 1245, 67 L.Ed.2d 493 (1981), Buster is not an authoritative
precedent.109

Assuming a business activity is conducted by nonmembers on their privately owned
lands, to what extent may Buster SURYLGH ³JXLGDQFH . . . as to the type of consensual
relationship contemplated by the first exception of Montana´"
The only potential guidance is the possibility that merely doing business within a
reservation, even if on private non-Indian controlled lands, creates a consensual
relationship sufficient to justify taxation under the first Montana exception. However, that
would be very similar to the type of circumstance the Court held insufficient to justify the
hotel occupancy tax in Atkinson. There are certainly good policy arguments in favor of
tribal regulation, including taxation, of nonmember activity occurring within a reservation
even if with respect to privately owned property.110
Unfortunately, however, in the post-Montana world, any such regulation or tax must
now contend with the presumption of invalidity under Montana and Atkinson absent
specific treaty language or a statute that warrants deviation from general caselaw.
Moreover, Atkinson expressly rejected the notion that simply being located on a
reservation and accepting the ordinary benefits of residency would be sufficient to satisfy
the first exception, because ³>L@f it did, the exception would swallow the rule: All nonIndian fee lands within a reservation benefit, to some extentIURPWKHµadvantages of a
FLYLOL]HGVRFLHW\¶ offered by the Indian tribe.´111
While it is always possible that a Supreme Court newly configured after the death
of Justice Ginsburg and her replacement by Justice Barrett could begin to broaden the
Montana exceptions, it is premature at this early stage to predict that any such broadening
will occur.
An additional practical limitation on any expansion of tribal taxing power over
nonmember activity occurring on non-Indian controlled fee lands within the reservation is
that any such expanded taxing jurisdiction would likely be concurrent with state and local
WD[LQJMXULVGLFWLRQVXQGHUWKH³Bracker´DQDO\VLV112 To the extent that such concurrent
tax jurisdiction exists, the Five Tribes will likely consider whether any new tribal taxes
that may simply add to the tax burdens of those living and working within the reservation
risk discouraging economic investment and enterprise by nonmembers within the
reservation.
IV. TRIBAL TAXATION OF TRIBAL CITIZENS
$WULEH¶Vsovereign power over its citizens/members is broad, at least as to activities
occurring within the WULEH¶VUHVHUYDWLRQ. Montana does not apply to restrict tribal power
over tribal members. Although Justice Stevens dissented in Merrion v. Jicarilla Apache
Tribe IURPWKH&RXUW¶VKROGLQJWKDWDWULEHKDGWKHSRZHUWRWD[DQRQPHPEHUKLVGLVVHQW
ZDVFDUHIXOWRSRLQWRXWKLVYLHZWKDWDWULEH¶VVRYHUHLJQSRZHUV over its members was
109. Atkinson, 532 U.S. 645 n.4.
110. See, e.g., Angelique A. EagleWoman & Wambi A. Wastewin, Tribal Values of Taxation Within the
Tribalist Economic Theory, 18 KAN. J.L. & PUB. POL¶Y 1 (2008).
111. Atkinson, 532 U.S. at 655.
112. See generally White Mountain Apache, 448 U.S. 136.
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much more extensive: ³2YHU LWV RZQ PHPEHUV DQ ,QGLDQ WULEH¶V VRYHUHLJQ SRZHUV DUH
virtually unlimited; the incorporation of the tribe into the United States has done little to
change internal tribal relations.´113
An issue that does noW VHHP WR KDYH EHHQ FOHDUO\ UHVROYHG LV ZKHWKHU D 7ULEH¶V
residual sovereign powers over its citizens are subject to a territorial limitation like that
which limits tribal powers over nonmembers.114 That is, does the taxing jurisdiction of a
tribe extend over only tribal citizen activity that occurs within areas under the territorial
jurisdiction of the tribe, or does it extend also to tribal citizen activities that occur
elsewhere?
The Sixth Circuit, in Kelsey v. Pope, has recently recognized the possibility of tribal
residual sovereign powers permitting tribal criminal jurisdiction on the basis of either
territorial jurisdiction or tribal membership, so that a tribe had criminal jurisdiction to
prosecute a tribal member for off-reservation conduct where such jurisdiction was
³QHFHVVDU\WRSURWHFWWULEDOVHOI-JRYHUQPHQWRUFRQWUROLQWHUQDOUHODWLRQV«´115 The court
relied primarily on Duro v. Reina and invoked an implied consent theory for such
jurisdiction, in that
the reasoning behind tribal criminal jurisdiction in Duro²WKDW D WULEH¶V DXWKRULW\ WR
SURVHFXWHLWVPHPEHUVLV³MXVWLILHGE\WKHvoluntary character of tribal membership and the
FRQFRPLWDQWULJKWRISDUWLFLSDWLRQLQDWULEDOJRYHUQPHQW´²provides ample basis to validate
116
the exercise of tribal criminal jurisdiction on the basis of membership.

Although Kelsey v. Pope involved the question of citizenship-based criminal
jurisdiction, there are statements in other cases that seem broad enough to suggest that
citizenship-based jurisdiction may extend to matters other than criminal jurisdiction. For
example, in the tax case Merrion v. Jicarilla Apache Tribe, the United States Supreme
Court expressly recognized a territorial limitation only with respect to tribal jurisdiction
over nonmembers: ³We do not question that there is a significant territorial component to
tribal power: a tribe has no authority over a nonmember until the nonmember enters tribal
lands or conducts business with the tribe.´117
The majority opinion in Merrion went on to indicate that ³,QGLDQ WULEHV ZLWKLQ
µ,QGLDQFRXQWU\¶DUHDJRRGGHDOPRUHWKDQµSULYDWHYROXQWDU\RUJDQL]DWLRQV¶7KH\µare
unique aggregations possessing attributes of sovereignty over both their members and their
territory.´118
However, as a practical matter, tribes are unlikely to attempt to impose their full
WD[LQJSRZHUVRQWULEDOFLWL]HQVPHPEHUVZKRGRQRWUHVLGHZLWKLQWKHLUWULEH¶VUHVHUYDWLRQ
boundaries, unless significant extraterritorial benefits are offered to such
members/citizens.
As one example of extraterritorial benefits which may be taken by the consent of the
113. Merrion, 455 U.S. at 160.
114. Id. at 140±41
115. Kelsey v. Pope, 809 F.3d 863, 856 (6th Cir. 2016), cert. denied sub nom., Kelsey v. Bailey, 137 S. Ct.
183 (2016); see also Greg S. Keogh, Extending Tribal Criminal Jurisdiction Outside of Indian Country: Kelsey
v. Pope, 43 AM. INDIAN L. REV. 223 (2018).
116. 495 U.S. 676 (1990).
117. Merrion, 455 U.S. at 140±41 (italics added).
118. Id. at 142 (italics added).
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tribal member is reduced fee registrations. As the result of an intergovernmental compact
with Oklahoma, Cherokee Nation provides for off-reservation automobile registration and
car tags that can be purchased from the Cherokee Nation Tax Commission by Cherokee
citizens that live inside Oklahoma, but beyond the Cherokee reservation boundaries.119
The nonresident Cherokee citizens that purchase tribal tags are thereby taxed by the
Cherokee Nation for that activity, even though they may not otherwise be subject to other
Cherokee or federal laws that require residency within the Cherokee Nation. Other
instances of tribal jurisdiction based on tribal citizenship rather than residency might
include the regulation by a tribe of the off-reservation hunting and fishing rights and
gathering activities of its citizens, extraterritorial criminal jurisdiction for voter fraud, and
concurrent jurisdiction over all Cherokee Nation children in adoption and foster care
placements pursuant to the federal Indian Child Welfare Act. 120
Since formal tribal citizenship is generally based on affirmative steps taken by an
eligible individual, imposing a tax on tribal citizens without regard to residency might
create an opportunity for new revenue streams for the tribes, with or without a McGirt
ruling. However, if tribal taxes were imposed on nonresident citizens without providing
concomitant benefits, this could provide a strong incentive for some nonresident tribal
citizens to disengage by renouncing tribal citizenship. A detailed discussion as to whether
a tribe may wish to assert extraterritorial taxing authority over tribal citizens is beyond the
scope of this article.
Further, the existence or not of extraterritorial tribal jurisdiction is no longer an issue
ZLWKUHVSHFWWRDQ\FLWL]HQVZKROLYHRUZRUNZLWKLQWKHLUWULEH¶V reaffirmed reservation
boundaries after McGirt. Nevertheless, a tribe will likely be reluctant to impose new taxes
on tribal citizens unless they are assured that state and local governments will not retain
concurrent taxing jurisdiction over the same tribal citizens.
V. POTENTIAL IMPACT OF MCGIRT ON FEDERAL TAXES
A. Overview
In light of Montana, it is unlikely that McGirt will lead to the Five Tribes being able
to impose significant new tribal taxes on non-Indians, or on non-member Indians, based
solely on their JHRJUDSKLFLQFOXVLRQLQRQHRIWKH)LYH7ULEHV¶reaffirmed reservations postMcGirt. Non-Indians and non-member Indians will remain subject to state and local
taxation to a similar extent as before McGirt and there will be no significant changes in
their federal or state tax status.
There may be, however, some expanded opportunities to take advantage of federal
income tax exclusions, deductions, or credits, as this article highlights below. Overall, the
largest potential changes in tax status will be with respect to tribal citizens/members who
OLYHDQGZRUNZLWKLQWKHLUWULEH¶VUHVHUYDWLRQ
Even where there may be a tax impact after McGirt, not all taxes will be affected to
the same extent. This article serves not as a general primer on the tax status of tribes or
119. At-Large Vehicle Registration, CHEROKEE NATION (last
https://tagoffice.cherokee.org/registration/at-large-vehicle-registration/.
120. Indian Child Welfare Act, 25 U.S.C. § 1911(b), (c).
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tribal citizens. Rather, this article addresses the extent of change, if any, in tax status for
those living, working, or doing business in areas now reaffirmed as reservations after
McGirt.
B. Federal Income Taxes: Tribes
The doctrine of intergovernmental tax immunity generally prohibits one sovereign
from taxing another sovereign.121 Perhaps with this doctrine in mind, the Internal Revenue
Code does not expressly make federal income taxes applicable to Indian tribes. As a result,
the Internal Revenue Service takes the general position that federally recognized Indian
tribes are not considered taxable entities for federal income tax purposes. 122 This is not a
territory-based exemption, which generally means that the income of such tribes is exempt
from federal income taxes whether derived from sources on or off a reservation. 123
However, a federal income tax on income earned by individuals from employment by the
tribes is not considered a tax on the tribe and thus does not violate the general rule that the
tribes are not subject to federal income taxes.124
While tribes themselves are generally exempt from federal income taxes, that may
not be true with respect to all tribal business entities. Per current administrative regulations
and rulings,125 the tribe is not considered a taxable entity whether it is unincorporated, or
is incorporated under section 17 of the Indian Reorganization Act of 1934, as amended,126
or section 3 of the Oklahoma Indian Welfare Act, as amended. 127 In contrast, if a tribe
dRHVEXVLQHVVWKURXJKDFRUSRUDWLRQRUJDQL]HGXQGHU6WDWHODZWKHFRUSRUDWLRQ¶VLQFRPH
is taxable.128 If the tribe does business through other business forms, such as corporations
or LLCs created under tribal law, the federal income tax status of entity earnings is less
certain and may vary.129
6LQFHDWULEH¶VIHGHUDOLQFRPHWD[H[HPSWLRQLVQRWWHUULWRU\EDVHGLQFRPHRIWKH
Five Tribes that was exempt from federal income taxes before the express and implied
reaffirmation of the five reservations by McGirt should remain exempt. McGirt is
important to the extent it strengthens the treaty guaranties of Five Tribes self-governance,
but it does not change the prior federal income tax exemptions already enjoyed by the Five
Tribes and does not clarify the federal income tax status of tribal business entities
organized under state or tribal law.
Likewise, income that was subject to federal income taxes before McGirt will
generally not be rendered exempt from such taxes solely as a result of the source of tribal
income now being included within a reaffirmed reservation.

121. See generally Craig M. LaChance, Doctrine of “Intergovernmental Tax Immunity” as Codified in 4
U.S.C.A. § 411, 37 A.L.R. 3d Art. 10 (2018).
122. Rev. Rul. 67-284, 1967-2 C.B. 55, modified on another issue by Rev. Rul. 74-13, 1974-1 C.B. 14.
123. Rev. Rul. 94-16, 1994-1 C.B. 19.
124. See Oklahoma Tax Comm¶n v. Chickasaw Nation, 515 U.S. 450, 466 (1995).
125. See Treasury Reg., 26 C.F.R. § 301.7701-1(a)(3); see also Rev. Rul. 94-16, 1994-1 C.B. 19; Rev. Rul.
94-65, 1994-2 C.B. 14.
126. 25 U.S.C. § 477, transferred to 25 U.S.C. § 5124.
127. 25 U.S.C. § 503, transferred to 25 U.S.C. § 5203.
128. Rev. Rul. 94-16, 1994-1 C.B. 19.
129. See COHEN¶S HANDBOOK OF FEDERAL INDIAN LAW § 8.02[2][a].
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C. Federal Income Taxes: Tribal Members and Nonmembers
Almost all of those who live within the reaffirmed reservations of the Five Tribes
are U.S. citizens.130 As the U.S. Supreme Court has indicated, U.S. citizens, Indian and
non-Indian alike, are generally subject to federal income tax on their earnings: ³We agree
with the Government that Indians are citizens and that in ordinary affairs of life, not
governed by treaties or remedial legislation, they are subject to the payment of income
taxes as are other citizens.´131
Thus, absent treaty or statutory exemptions for specific types of income,132 the
earnings of tribal citizens and all other individuals living and ZRUNLQJLQWKH)LYH7ULEHV¶
reaffirmed reservations will generally remain subject to federal income taxes. McGirt
should thus not have a significant impact on the overall federal income status of tribal
citizens or anyone else who lives and/or works within a reservation.
D. Federal Employment/Self-employment Taxes
Where an employer/employee relationship exists, the Federal Insurance
Contributions Act133 (FICA) provides the primary tax revenue to support Social Security
and Medicare benefits by imposing taxes RQ³ZDJHV . . . ZLWKUHVSHFWWRHPSOR\PHQW´134
Both the employer and the employee pay a portion of this tax. 135
For those who are considered self-employed rather than employees, the parallel to
the FICA taxes are taxes imposed by the Self-Employment Contributions Act.136 SelfHPSOR\PHQW WD[HV DUH JHQHUDOO\ LPSRVHG RQ ³VHOI-HPSOR\PHQW´ LQFRPH,137 and the
taxpayer must pay the entire amount because there is no employer with which to split the
tax.
The Federal Unemployment Tax Act138 (FUTA) provides some tax funding for
unemployment insurance in coordination with state unemployment insurance plans. The
)87$WD[LVDOVRLPSRVHGRQ³ZDJHV . . . with respect to employment,´139 but it is only
paid by the employer.140
For many, the FICA taxes or self-employment taxes may exceed the federal income
taxes they pay. Although tribal income may be exempt from federal income taxes, that of
tribal employees generally is not, even if paid out of income that was exempt when
received by the tribe.141 Compensation paid to qualifying members of Indian tribal
130. See 8 U.S.C. § 1401(b), which provides for citizenship at birth to ³a member of an Indian, Aleutian, or
other aboriginal tribe ´ Further, many allotment agreements provided for United States citizenship for tribal
citizens that received land allotments.
131. Squire v. Capoeman, 351 U.S. 1, 4 (1956).
132. For example, 26 U.S.C. § 102(a) provides an exclusion from gross income for federal income tax purposes
for ³the value of property acquired by gift, bequest, devise or inheritance.´
133. 26 U.S.C. §§ 3101±28.
134. 26 U.S.C. 3121(a) provides the general definition of ³wages´ for this purpose.
135. See 26 U.S.C. § 3101 as to the employee portion and 26 U.S.C. § 3111 as to the employer portion.
136. 26 U.S.C. § 1401±03.
137. 26 U.S.C. § 1401(a)±(b).
138. 26 U.S.C. §§ 3301±11.
139. ³Wages´ are defined for FUTA purposes by 26 U.S.C. § 3306(b).
140. 26 U.S.C. § 3301.
141. See, e.g., C.I.R. v. Walker, 326 F.2d 261, 264 (9th Cir. 1964). For a critique of this general approach, see
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councils constitutes income for federal income tax purposes, but does not constitute
³ZDJHV´ IRU SXUSRVHV RI ),&$142 Compensation received by employees who are not
qualifying members of Indian tribal councils is generally subject to federal income and
FICA taxes unless otherwise specifically exempted.143 However, tribes are generally not
subject to FUTA taxes if they make qualifying state employment tax contributions.144
There seems to be some uncertainty as to whether the compensation received by
WULEDOFRXQFLOPHPEHUVWKDWLVQRWFRQVLGHUHG³ZDJHV´IRU),&$SXUSRVHVZRXOGDOVREH
exempt from self-employment taxes.145 However, self-employment income earned in
other capacities with the tribe or from other sources is generally subject to selfemployment taxes unless a specific exception applies. 146
The FICA, FUTA, and self-employment taxes are generally not dependent on
whetKHU³ZDJHV´RU³VHOI-HPSOR\PHQW´LQFRPHLVHDUQHGRQRURIIWHUULWRU\XQGHUWULEDO
jurisdiction. As a consequence, their imposition should generally not change solely as a
result of the location of a job, business or residence now being included in a reaffirmed
reservation post-McGirt.
E. Specific Reservation-relevant Federal Tax Provisions—In General
Although the overall federal income tax status of tribal citizens/members and
nonmembers may not have changed significantly as a result of McGirt, there could be
some changes in the application of specific tax provisions. There are many specific federal
tax provisions that may influence the amount of federal income taxes a particular taxpayer
may have to pay. These provisions generally relate to possible exclusions from otherwise
taxable income, income tax deductions that can reduce the amount of otherwise taxable
income, or tax credits which may directly reduce the amount of tax that is otherwise owed.
John Lentz, When Canons Go to War in Indian Country, Guess Who Wins? Barrett v. United States: Tax Canons
and Canons of Construction in the Federal Taxation of American Indians, 35 AM. INDIAN L. REV. 211, 212
(2010), concluding that ³courts are quite hesitant to allow American Indians to claim tax exemptions, even where
there are valid arguments that Congress intended to exempt certain income.´ Note that even though there is no
general exemption for Indians from federal income taxes, specific exemptions may be available. For example,
26 U.S.C. § 7873 exempts from federal income, employment, and self-employment taxes income derived by a
member of an Indian tribe or a qualified Indian entity from recognized fishing rights-related activities of such
tribe.
142. Rev. Rul. 59-354, 1959-2 CB 24.
143. Rev. Rul. 59-354, 1959-2 CB 24.
144. See 26 U.S.C. §§ 3306(c)(7), 3309(a), (b).
145. In Allen v. C.I.R., T.C. Memo. 2005-118, the IRS treated the income received by an elected tribal council
member as exempt from both employment and self-employment taxes, while income received by the same person
in the capacity as an executive assistant to the tribal president as not qualifying for those exemptions. The Tax
Court agreed with the IRS that the amounts received as executive assistant were subject to self-employment taxes
but was not required to reach a holding on the merits as to whether the income received as a tribal council member
was exempt from self-employment taxes, since that issue was not before the court. However, a subsequent Tax
Court decision may have misread the distinction between the taxpayer¶s separate roles as council member and
executive assistant to the tribal president, when it cited Allen as ³rejecting taxpayer¶s claim that income received
as a member of a tribal council was exempt from employment tax for both wage withholding and selfemployment tax purposes and holding that taxpayer¶s income was to be treated as self-employment income
subject to Federal self-employment tax under sec. 1401 ´ Indep. Staffing Sols. v. C.I.R., T.C. Memo. 2010102, n.4 (2010).
146. Allen, T.C. Memo. 2005-118; see also Doxtator v. C.I.R., T.C. Memo, 2005-113 (2005), concluding that
the statutory exemption in 26 U.S.C. § 1401(c)(1) from self-employment taxes for ³the performance of the
functions of a public office´ does not apply to tribal officials.
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There are only a few of these provisions, however, that expressly make it relevant to the
availability of a particular exclusion, deduction, or tax credit that some relevant activity
have D FRQQHFWLRQ ZLWK DQ ³,QGLDQ UHVHUYDWLRQ´ To the extent a connection with a
reservation is required, the reDIILUPDWLRQEDVHGRQ0F*LUWRIDWULEH¶VUHVHUYDWLRQFRXOG
satisfy that requirement.
This article will explore below some of the specific tax provisions that could be
impacted by the reaffirmation, based on McGirt, of an Indian reservation. An in-depth
analysis of all of these provisions is beyond the scope of this article, but a few examples
will be incorporated into this article in order to illustrate how the reaffirmation of a
reservation under the McGirt analysis could influence the possible application of particular
tax provisions.
It should also be kept in mind that as a result of the 2020 United States elections,
there will likely be new tax legislation enacted, or at least attempted, in the Biden
administration, and it is possible that any such new legislation could make the existence
of reaffirmed reservations more relevant. Some of the provisions discussed below will
illustrate opportunities for additional legislation.
F. Provisions Designed to Encourage Economic Development in Economically
Distressed Areas—In General
A report prepared by the Joint Committee on Taxation in early 2020 points out that
according to 2017 census data³the per capita income of the Native American population
was $17,584, compared to $31,106 for the U.S. population as a whole. Overall, 25.4
percent of Native Americans lived in poverty in 2017, compared to 13.4 percent for the
U.S. general population.´147
A number of tax provisions have been enacted over the years with the goal of
assisting, through various tax benefits, economic development in areas that were specially
designated as in need of such assistance.148 Some of these provisions contained special
UXOHVZLWKUHVSHFWWR³,QGLDQUHVHUYDWLRQV´WKDWKDYHQRZHIIHFWLYHO\H[SLUHGEHFDXVHWKH
dates for making such designations have now expired149 and should not be impacted by
McGirt unless expanded by new tax legislation.
Other provisions were not expressly directed at Indian country but were instead
designed to encourage investments in low-income areas, with Native American
communities often targeted as falling within the qualifying low-income community

147. OVERVIEW OF FEDERAL TAX PROVISIONS AND ANALYSIS OF SELECTED ISSUES RELATING TO NATIVE
AMERICAN TRIBES AND THEIR MEMBERS SCHEDULED FOR A PUBLIC HEARING BEFORE THE SUBCOMMITTEE ON
SELECT REVENUE MEASURES OF THE HOUSE COMMITTEE ON WAYS AND MEANS ON MARCH 4, 2020, JCX-8-20
(IRS), 2020 WL 1237577.
148. See generally James E. Maule, Tax Incentives for Economically Distressed Areas, 597-2ND TAX MGMT.
PORTFOLIO, sec. I.A (2005).
149. E.g., 26 U.S.C. § 1391(a) provides for the designation of ³empowerment zones and enterprise
communities´ that can qualify for special tax benefits, but § 1391(c) required that most such designations be
made before 1996. § 1394(a)(4) then provides that these cannot include any area ³within an Indian reservation,´
but then § 1391(g)(3)(E) provides a special rule that allowed ³Indian reservations´ to be included in
³empowerment zone´ designations if such designation, per § 1391(g)(2), were made before January 1, 1999, and
in some cases, per § 1391(h)(2), before January 1, 2002.
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GHVLJQDWLRQV)RUH[DPSOHWKH³QHZPDUNHWVWD[FUHGLW´ 150 program is designed to spur
investments in qualifying low-income areas, and approximately 2.1% of the $48.3 billion
in investments made as a part of this program have been to businesses operating in Native
American areas, with over half of that 2.1% directed to projects in Oklahoma, Alaska, and
Arizona.151
As a part of an expanded civil jurisdiction for those tribes with reservations
reaffirmed on the basis of McGirt, a more aggressive use of tax incentives to foster
economic development throughout their reservations would seem a logical component of
an expanded jurisdiction. The enactment of new and the extension of old tax provisions
that encourage these efforts could be a significant focus of tribal lobbying efforts with
respect to the Biden Administration. However, it ZRXOG EH LPSRUWDQW IURP WKH WULEHV¶
standpoints that any new or extended tax incentives be structured in a way to make it more
likely that they would encourage economic development that actually provides significant
economic benefits to tribal citizens. Non-targeted incentives may result in benefits going
primarily to non-Indians who happen to be doing business on a reservation.
G. Tax Exempt Interest with Respect to Tribal Debt Obligations—In General
If applicable requirements are met, § 103 of the Internal Revenue Code provides that
gross income for federal income tax purposes does not include interest received with
respect to state and local bonds.152 This allows state and local governments to borrow
money at a lower cost for qualifying purposes because the interest received by the lenders
will be tax exempt.
Section 7871(a) provides a general rule that an Indian tribal government will be
treated as a State for purposes of the tax exemption under § 103 with respect to the interest
on state and local bonds.153 However, tribally issued obligations are subject to additional
requirements, not generally applicable to state and local governments, that must be
satisfied before the interest on the tribal obligations will be tax exempt.154
A major limitation is that interest on most tribal obligations will be tax exempt only
LI ³VXEVWDQWLDOO\ DOO RI WKH SURFHHGV´ UHFHLYHG ZLWK UHVSHFW WR WKH LVVXDQFH RI WKH WULEDO
REOLJDWLRQV³DUHWREHXVHGLQWKHH[HUFLVHRIDQ\HVVHQWLDOJRYHUQPHQWDOIXQFWLRQ´ 155 An
³HVVHQWLDOJRYHUQPHQWDOIXQFWLRQ´IRUWKLVSXUSRVHLVGHILQHGQHJDWLYHO\DVQRWLQFOXGLQJ
³DQ\IXQFWLRQwhich is not customarily performed by State and local governments with
JHQHUDOWD[LQJSRZHUV´156
150. See generally 26 U.S.C. § 45D. Note that § 45D(f) limits the investment amounts each year that can
qualify for the credit. Prior to recent legislation, no qualifying amounts were provided for years after 2020.
However, the Consolidated Appropriations Act, 2021 (P.L. 116-260), signed by the President on December 27,
2020, extends the qualifying investment limitations through 2025. See 26 U.S.C. § 45D(f)(1)(H) as amended.
151. OVERVIEW OF FEDERAL TAX PROVISIONS AND ANALYSIS OF SELECTED ISSUES RELATING TO NATIVE
AMERICAN TRIBES AND THEIR MEMBERS SCHEDULED FOR A PUBLIC HEARING BEFORE THE SUBCOMMITTEE ON
SELECT REVENUE MEASURES OF THE HOUSE COMMITTEE ON WAYS AND MEANS ON MARCH 4, 2020, JCX-8-20
(IRS), 2020 WL 1237577, at 25.
152. 26 U.S.C. § 103(a), (b).
153. Id. § 7871(a)(4).
154. Id. § 7871(c).
155. Id. § 7871(c)(1).
156. Id. § 7871(e).
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Using tribal obligation proceeds to finance commercial or industrial activities would
generally not be seen as within the exercise of an essential governmental function for this
purpose.157 7KHOHJLVODWLYHKLVWRU\RIWKHSURYLVLRQLQGLFDWHV³WKDWRQO\WKRVHDFWLYLWLHVWKDW
are customarily financed with governmental bonds (e.g., schools, roads, governmental
buildings, etc.) are intended to be within the scope of this exception . . . .´158
To the extent tax exempt bonds issued by the tribes are subject to the limitation that
substantially all of the proceeds be used for essential governmental functions, the potential
relevance of McGirt is in reaffirming that tribal territorial jurisdiction covers a much larger
geographic area than previously recognized. To the extent a tribe may take on some
governmental responsibilities over areas that before McGirt were not considered part of
its territorial jurisdiction, there may be opportunities to support those expanded
jurisdictional responsibilities with proceeds from tax exempt obligations issued by the
tribes. For example, since McGirt may result in expanded tribal criminal jurisdiction,
financing needed new court facilities with the proceeds from tribally issued obligations
PD\VDWLVI\WKH³HVVHQWLDOJRYHUQPHQWIXQFWLRQ´UHTXLUHPHQW7RWKHH[WHQWWKHWULEHVPD\
have expanded opportunities to issue tax exempt obligations as a result of McGirt, that
means that the ³OHQGHUV´ZKHWKHUWULEDOFLWL]HQVRUQRWPD\KDYHDGGLWLRQDORSSRUWXQLWLHV
to earn tax exempt interest.
H. Tribal Economic Activity Bonds
Despite the general limitations discussed above on the use of proceeds to finance
commercial or industrial activities, more flexibility is provided for a separate category of
WULEDOO\LVVXHGERQGV³,QGLDQWULEDOJRYHUQPHQWV´DUHSHUPLWWHGWRLVVXHWD[-IUHH³WULEDO
HFRQRPLFGHYHORSPHQWERQGV´IRUFHUWDLQHFRQRPLFGHYHORSPHQWSURMHFWV 159
All Five Tribes constitute qualLI\LQJ³,QGLDQWULEDOJRYHUQPHQWV´IRUWKHVHSXUSRVHV
+RZHYHUWKHVHERQGVFDQ¶WEHXVHGWRILQDQFHFODVV,,RUFODVV,,,JDPLQJIDFLOLWLHV 160 and
FDQ¶WEHXVHGWRILQDQFHDQ\IDFLOLW\ORFDWHGRXWVLGH³WKH,QGLDQUHVHUYDWLRQ´ 161
$Q³,QGLDQUHVHUYDWLRQ´Ls defined for this purpose as including reservations and
³IRUPHU,QGLDQUHVHUYDWLRQVLQ2NODKRPD´162 ³)RUPHU,QGLDQUHVHUYDWLRQVLQ2NODKRPD´
LQFOXGH³ODQGVWKDWDUHZLWKLQWKHMXULVGLFWLRQDODUHDRIDQ2NODKRPD,QGLDQWULEH´ZKLFK
LQFOXGHV³WKRVHODQGVwithin the boundaries of the last treaties, Executive Orders, federal
DJUHHPHQWVIHGHUDOVWDWXWHVDQG6HFUHWDULDO2UGHUVZLWKWKH2NODKRPDWULEHV´ 163
The IRS has more specifically described the areas that would have fallen outside the
³IRUPHU,QGLDQUHVHUYDWLRQVLQ2NODKRPD´SUH-McGirt as
in terms of entire present-day counties that are ineligible (Alfalfa, Beaver, Cimarron,
Garfield, Grant, Greer, Harmon, Harper, Jackson, Major, Texas, Woods, and Woodward)

157. PLR 200911001; see generally Bruce N. Edwards, Income Taxation of American Indians (Including
Alaska Natives), 615 TAX MGMT. PORTFOLIO, sec. II.B.2 (2019).
158. H.R. Rep. No. 100-391, at 1028±29 (1987).
159. 26 U.S.C. § 7871(f); see generally Edwards, supra note 157, at sec. II.B.5.
160. 26 U.S.C. § 7871(f)(3)(B)(i).
161. Id. § 7871(f)(3)(B)(ii).
162. Id. § 168(j)(6); 25 U.S.C. 1452(d).
163. 26 U.S.C. 168(j)(6); Notice 98-45, 1998-2 C.B. 257.
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and present-day counties that are split by the boundaries, that is, part of the county is eligible
and part of the county is not eligible (Beckham, Canadian, Cleveland, Ellis, Kay, Kingfisher,
Logan, Noble, Oklahoma, Pawnee and Payne).164

Thus, the pre-McGirt ³IRUPHU,QGLDQUHVHUYDWLRQVLQ2NODKRPD´IRU these purposes
generally would include the reservations of the Five Tribes but would also include other
tribes. To the extent these reservations are or will be reaffirmed as a result of McGirt, their
LQFOXVLRQ LQ WKH ³IRUPHU ,QGLDQ UHVHUYDWLRQV RI 2NODKRPD´ ZRXOG EH UHSODFHG E\ WKHLU
status as current recognized reservations.
An overall cap of $2 billion was placed on the aggregate amount of bonds that could
be issued by all qualified tribes for this purpose, and each qualifying tribe could apply for
a portion of this cap.165 The portion allocated to a particular tribe set the maximum limit
on the amount of bonds that could be issued by that tribe. Some or all of the Five Tribes
apparently qualified for allocations to finance projects within their (pre-McGirt ³IRUPHU
,QGLDQUHVHUYDWLRQVLQ2NODKRPD´ERXQGDULHV
Thus, as to the Five Tribes, there may be little or no change between the areas before
and after McGirt in which economic development projects financed by these bonds could
be used. Moreover, of the $2 billion overall cap on such bonds, only $92,464,763.39 of
the overall cap remained unallocated as of October 1, 2020.166
However, it is possible that the reservations of other tribes, such as the Miami Nation
and Osage Nation, could be reaffirmed as a result of McGirt, which would expand the
areas in which the funds from the issuance of these bonds could be utilized. Since there is
no requirement that these bonds be issued only to tribal citizens, the benefit of increased
opportunities to earn tax exempt interest could be available to both tribal citizens and other
types of investors, including non-Indian individuals and entities.
It is possible that, post-McGirt, the Five Tribes will seek to take on more
responsibilities throughout their reaffirmed reservations. Increasing economic
opportunities for tribal citizens throughout the reservations would certainly be among the
likely goals. Advocating for new legislation that would provide additional funding for the
issuance of tribal economic activity bonds would be one possible result.
I. Accelerated Depreciation for “qualified Indian reservation property”
Section 168(j) of the Internal Revenue Code offers the option of shorter (than the
regular) periods over which federal income tax deductions can be taken with respect to the
FRVWRI³TXDOLILHG,QGLDQUHVHUYDWLRQSURSHUW\´167 XVHGZLWKLQ³DQ,QGLDQUHVHUYDWLRQ168
Since § 168(j) may provide increased income tax deductions that could reduce otherwise
taxable income, it will generally have no benefit with respect to the income from
businesses operated by the tribes in a fashion that qualifies for the exemption from federal
income taxes. However, it could benefit businesses which are not exempt from federal

164. Notice 98-45, supra note 163.
165. See generally Edwards, supra note 157, at sec. II.B.5.
166. Published Volume Cap Limit for Tribal Economic Development Bonds, IRS (last updated Mar. 31, 2021),
https://www.irs.gov/tax-exempt-bonds/published-volume-cap-limit-for-tribal-economic-development-bonds.
167. 26 U.S.C. § 168(j)(1).
168. Id. § 168(j)(4)(A).
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income taxes, whether operated by the tribes,169 tribal citizens, or others.
$Q ³,QGLDQ UHVHUYDWLRQ´ IRU WKHVH SXUSRVHV LV GHILQHG LQ WKH VDPH PDQQHU DV
GLVFXVVHGDERYHZLWKUHVSHFWWRWULEDOHFRQRPLFGHYHORSPHQWERQGVDQGLQFOXGHV³IRUPHU
,QGLDQUHVHUYDWLRQVLQ2NODKRPD´170 which apparently included most or all of the areas
that McGirt expressly or impliedly reaffirmed with respect to the reservations of all Five
Tribes.171 Thus, as to the Five Tribes it is doubtful that McGirt significantly expands the
areas in which qualifying property could be used, but the reservations of other tribes
reaffirmed on the basis of a McGirt DQDO\VLVFRXOGH[SDQGWKHDUHDVLQZKLFK³TXDOLILHG
UHVHUYDWLRQSURSHUW\´FRXOGEHIRXQG
A primary limitation of this provision is that it is currently limited to property placed
in service by no later than December 31, 2021,172 but, based on past history, it may be
extended.173
On the other hand, even if the provision is extended beyond 2021, other provisions
in the Internal Revenue Code may currently give faster tax deductions with respect to some
of these same properties regardless of their connection to an Indian reservation. For
example, § 179(b) currently allows a deduction for the aggregate cost of many of the same
properties for the year they are placed in service, as long as that aggregate cost for a
particular year does not exceed an inflation-adjusted maximum for the year,174 $1,050,000
for properties placed in service in 2021.175 A separate provision, § 168(k), currently allows
a deduction for many of the same properties176 in an amount equal to 100% of the cost if
placed in service before January 1, 2023.177
Probably the greatest potential current benefit of this provision is with respect to
³QRQUHVLGHQWLDOUHDOSURSHUW\´ZKLFKZRXOGLQFOXGHPRVWFRPPHUFLDOEXLOGLQJVRWKHUWKDQ
residential rental properties such as apartment complexes. 178 The cost of buying or
FRQVWUXFWLQJ D FRPPHUFLDO EXLOGLQJ WKDW FRQVWLWXWHV ³QRQUHVLGHQWLDO UHDO SURSHUW\´
generally cannot be fully deducted under either of §§ 179179 or 168(k),180 and would
LQVWHDGEHGHGXFWHGLQFUHPHQWDOO\RYHULWV³UHFRYHU\SHULRG´ZKLFKLVJHQHUDOO\FXUUHQWO\

169. Such as through a corporation organized under state law. See Rev. Rul. 94-16, 1994-1 C.B. 19.
170. 26 U.S.C. § 168(j)(6)(A); 25 U.S.C. § 1452(d).
171. See supra notes 157±59 and accompanying text.
172. 26 U.S.C. § 168(j)(9).
173. This provision dates back to 1993 legislation and was originally scheduled to expire with respect to
property placed in service after December 31, 2003. See section 13321 of Part II of the Omnibus Budget
Reconciliation Act of 1993 (P.L. 103-66). It has been extended multiple times in the past, most recently by the
Consolidated Appropriations Act, 2021 (P.L. 116-260), signed by the President on December 27, 2020.
174. 26 U.S.C. 179(b)(1) sets an aggregate limit for the year of $1,000,000, but that is adjusted for inflation
beginning in 2019.
175. Revenue Procedure 2020-45, 2020-46 I.R.B., section 3.26.
176. See 26 U.S.C. § 168(k)(2)(A).
177. Id. § 168(k)(6)(A)
178. See definitions in 26 U.S.C. § 168(e)(2)(A), (B).
179. 26 U.S.C. § 179(d) and (e) permit the deduction under that provision to be taken with respect to certain
³qualified real property,´ generally defined as limited to certain improvements to real property rather than the
cost of purchasing or constructing a building.
180. 26 U.S.C. § 168(k)(2) generally limits deductions under that subsection to properties with a recovery
period of twenty years or less, which would exclude nonresidential real property because of its standard thirtynine-year recovery period.
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set at thirty-nine years.181 +RZHYHU LI LW FRQVWLWXWHV ³TXDOLILHG ,QGLDn reservation
SURSHUW\´LWVUHFRYHU\SHULRGLVUHGXFHGWRtwenty-two years,182 which would significantly
shorten the period over which these costs can be deducted.
J. Exclusion of “social welfare” Benefits from Income for Federal Income Tax Purposes
Without express statutory authority, the Internal Revenue Service has long
UHFRJQL]HG D ³JHQHUDO ZHOIDUH H[FOXVLRQ´ XQGHU ZKLFK FHUWDLQ SD\PHQWV PDGH IURP
governmental units pursuant to certain social benefit programs can be excluded from the
income for federal income tax purposes of those who receive such payments.183 For the
recipients to qualify for the exclusion under this administrative exception, payments
received generally have to meet four requirements: (1) they must be made from a
governmental fund; (2) tKH\PXVWEHPDGH³for the promotion of the general welfare (i.e.,
JHQHUDOO\EDVHGRQLQGLYLGXDORUIDPLO\QHHGV ´  WKH\PXVWQRWFRQVWLWXWHFRPSHQVDWLRQ
for services; and (4) they generally must not constitute payments to businesses since such
³SD\PHQWV DUH QRW EDVHG RQ LQGLYLGXDO RU IDPLO\ QHHGV´184 A very limited statutory
version of the exclusion was enacted as § 139 of the Internal Revenue Code in 2002 185 but
did not preempt the broader administrative version of the exclusion. 186
The IRS in 2014 issued Revenue Procedure 2014-35187 to be specifically applicable
to certain tribal government programs, and it described with greater certainty which tribal
government program benefits could qualify for the administrative social welfare exclusion.
The Tribal General Welfare Exclusion Act of 2014188 added an Indian-specific statutory
SURYLVLRQWRWKH,QWHUQDO5HYHQXH&RGH(HQWLWOHG³,QGLDQJHQHUDOZHOIDUHEHQHILWV´
However, this statutory provision did not supplant the administrative exception as
described in Revenue Procedure 2014-35, because the latter was broader in some
circumstances.189 This was important because § 139E merely sets out general rules for
exclusion without addressing which specific programs may qualify, and limits the
exclusion to benefits received from their tribes by tribal members or their spouses or
dependents.190
By contrast, Revenue Procedure 2014-35 is more specific as to what types of tribal
benefits may qualify for the exclusion and broader as to who can receive excludible
benefits. It addresses with greater particularity how benefits received under certain
housing, educational, and elder and disabled programs may qualify, but also addresses a
variety of other potentially excludible benefits.191 The Revenue Procedure also broadens
the category of those who can claim the exclusions for otherwise qualifying benefits

181.
182.
183.
184.
185.
186.
187.
188.
189.
190.
191.

26 U.S.C. § 168(c).
Id. § 168(j)(2).
See, e.g., Rev. Rul. 2005-46, 2005-2 C.B. 120.
Id.
Victims of Terrorism Tax Relief Act of 2001, Pub. L. No. 107-134, § 111.
Rev. Rul. 2003-12, 2003-1 C.B. 283.
Rev. Proc. 2014-35, 2014-26 I.R.B. 1110.
Pub. L. No. 113-168, 128 Stat. 1883.
Notice 2015-18, 2015-18 I.R.B. 942.
26 U.S.C. § 139E(b).
Rev. Proc. 2014-35, 2014-26 I.R.B. 1110, § 5.02(2).
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beyond the tribal members or their GHSHQGHQWVWRDOVRLQFOXGHWULEDOPHPEHUV¶spouses or
former spouses, legally recognized domestic partners or former domestic partners,
ancestors, or descendants.192
The Revenue Procedure makes it expressly relevant in some circumstances whether
DQ\ EHQHILWV SURYLGHG KDYH D FRQQHFWLRQ WR DQ ³,QGLDQ UHVHUYDWLRQ´193 Of particular
importance may be the recognition in the Revenue Procedure that ³programs of Indian
tribal governments to help establish Indian-owned economic enterprises on or near a
reservation and based on need qualify under the general welfare exclusion regardless of
whether the programs receive any federal funding.´194
³,QGLDQ UHVHUYDWLRQ´ LV GHILQHG IRU WKese purposes as including both recognized
UHVHUYDWLRQVDQGFHUWDLQ³IRUPHU,QGLDQUHVHUYDWLRQVLQ2NODKRPD´WKDWJHQHUDOO\LQFOXGHG
WKH UHVHUYDWLRQV RI WKH )LYH 7ULEHV DV ³IRUPHU´ UHVHUYDWLRQV 195 To the extent these
reservations are or will be reaffirmed as a result of McGirtWKHLULQFOXVLRQLQWKH³IRUPHU
,QGLDQUHVHUYDWLRQVRI2NODKRPD´ZRXOGEHUHSODFHGE\WKHLUVWDWXVDVFXUUHQWUHFRJQL]HG
reservations. Other reservations reaffirmed as a result of McGirt, and which would not
KDYHTXDOLILHGXQGHUWKH³IRUPHU,QGLDQUHVHUYDWLRQLQ2NODKRPD´GHILQLWLRQ, could now
generally qualify.
Moreover, while several of the programs described in the Revenue Procedure do not
UHTXLUHDQH[SUHVVOLQNWRDQ³,QGLDQUHVHUYDWLRQ´LWLVFHUWDLQO\SRVVLEOHWKDWWKH\FRXOG
become more relevant after McGirt if the Five Tribes engage in an active expansion of
tribal civil and criminal jurisdiction throughout their reaffirmed reservations. Providing
increased tribal governmental support of various sorts to members throughout the
UHVHUYDWLRQVPD\MXVWLI\LQFUHDVHGUHOLDQFHRQERWKWKHDGPLQLVWUDWLYHDQGVWDWXWRU\³,QGLDQ
JHQHUDOZHOIDUHH[FOXVLRQ´LQVWUXFWXULQJEHQHILWVWKDWFRXOGTXDOLI\IRUWKLVH[FOXVLRQ
K. Indian Employment Tax Credit (26 U.S.C. § 45A)
7KH ³,QGLDQ HPSOR\PHQW FUHGLW´ LV DXWKRUL]HG E\ VHFWLRQ $ RI WKH ,QWHUQDO
Revenue Code, which provides a federal income tax credit of 20% of qualifying wages
and employee health insurance costs incurred by an employer with respect to services
SHUIRUPHGE\D³TXDOLILHGHPSOR\HH´196 but is limited to a maximum credit of $4,000 per
qualified employee.197 No deduction is allowed for the portion of the wages equal to the
amount of the credit.198 This credit is currently scheduled to expire at the end of 2021, but,
based on past history, it may be extended.199
$OWKRXJKWKHUHDUHDGGLWLRQDOOLPLWDWLRQVWRFRQVWLWXWHD³TXDOLILHGHPSOR\HH´WKH
192. Rev. Proc. 2014-35, 2014-26 I.R.B. 1110, § 4.05.
193. Section 5.02(2)(d)(i) addresses transportation costs paid ³between an Indian reservation´ and ³facilities
that provide essential services to the public (such as medical facilities and grocery stores).´
194. Rev. Proc. 2014-35, 2014-26 I.R.B. 1110, § 2.02.
195. See supra notes 157±59 and accompanying text.
196. 26 U.S.C. § 45A(a), (b)(1).
197. 26 U.S.C. § 45(b)(3) limits the wages of a qualified employee that can be taken into account for these
purposes to no more than $20,000, and 20% of that maximum would be $4,000.
198. Id. § 280C(a).
199. This credit was originally enacted as part of the Omnibus Budget Reconciliation Act of 1993, Public Law
103-66 (1993) and has been extended multiple times, most recently by the Consolidated Appropriations Act,
2021 (P.L. 116-260), signed by the President on December 27, 2020. See id. § 45A(f), as amended.
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employee must be an enrolled citizen or member of an Indian tribe or be the spouse of an
HQUROOHGPHPEHUVXEVWDQWLDOO\DOORIWKHHPSOR\HH¶VVHUYLFHVIRUWKHHPSOR\HUZKRZLOO
FODLPWKHFUHGLWPXVWEH³SHUIRUPHGZLWKLQDQ,QGLDQUHVHUYDWLRQ,´DQGWKHHPSOR\HH¶V
principal place of abode while performing such VHUYLFHV PXVW EH ³RQ RU QHDU WKH
UHVHUYDWLRQLQZKLFKWKHVHUYLFHVDUHSHUIRUPHG´200
$Q³,QGLDQUHVHUYDWLRQ´IRUWKHVHSXUSRVHVLQFOXGHV³IRUPHU,QGLDQUHVHUYDWLRQVLQ
2NODKRPD´201 which apparently included substantially the same areas as those expressly
or impliedly reaffirmed by McGirt as constituting the reservations of the Five Tribes.202
Thus, as the reservations of the Five Tribes are reaffirmed on the basis of McGirt, the
³UHVHUYDWLRQ´ OLPLWDWLRQ XQGHU VHFWLRQ $ FRXOG QRZ EH VDWLVILHG ZLWK UHVSHFW to their
DFWXDOUHVHUYDWLRQVUDWKHUWKDQZLWKUHVSHFWWRWKHDUHDVWKDWPD\KDYHTXDOLILHGDV³IRUPHU
,QGLDQ UHVHUYDWLRQV LQ 2NODKRPD´ +RZHYHU DV WR RWKHU UHVHUYDWLRQV WKDW PD\ EH
reaffirmed under a McGirt analysis, there may be an expansion of the areas in which
VHUYLFHVTXDOLI\LQJIRUWKH³,QGLDQHPSOR\PHQWFUHGLW´FDQEHSHUIRUPHG
L. Federal Excise Taxes
Federal excise taxes are imposed on a variety of transactional activities. State and
local governments are generally exempt from these taxes, but the Internal Revenue Service
KDVWDNHQWKHSRVLWLRQWKDW³,QGLDQWULEDOJRYHUQPHQWVKDYHQRLQKHUHQWH[HPSWLRQIURP
IHGHUDOH[FLVHWD[HV´203 In order to clarify the status of tribal governments with respect to
these taxes, the Internal Revenue Code expressly treats certain qualified Indian tribal
governments as ³6tates´ for these purposes as to some, but not all, of these excise taxes. 204
$OO)LYH7ULEHVVKRXOGEH³,QGLDQWULEDOJRYHUQPHQWV´IRUWKLVSXUSRVH 205 However,
WKH H[HPSWLRQ RQO\ DSSOLHV LI WKH WUDQVDFWLRQ EHLQJ WD[HG ³LQYROYHV WKH H[HUFLVH RI DQ
HVVHQWLDO JRYHUQPHQWDO IXQFWLRQ RI WKH ,QGLDQ WULEDO JRYHUQPHQW´206 ZKLFK ³VKDOO QRW
include any function which is not customarily performed by State and local governments
ZLWK JHQHUDO WD[LQJ SRZHUV´207 The Internal Revenue Service indicates that essential
governmental functions for this purpose would generally be limited to providing
customary governmental services such as schools, police, and firefighting services.208
Thus, the availability of a tribal exemption from federal excise taxes by reason of
EHLQJD³State´LVQRWEDVHGRQWKHVL]HRIDWULEH¶VWHUULWRULDOMXULVGLFWLRQ7KHH[SDQVLRQ
RIWKHUHFRJQL]HGDUHDRIDWULEH¶VMXULVGLFWLRQRQWKHEDVLVRIMcGirt should generally not
directly change either the exempt or nonexempt status of a tribe with respect to particular
200. Id. § 45A(c)(1).
201. Id. § 45A(c)(7); id. § 168(j)(6)(A); 25 U.S.C. § 1452(d).
202. See supra notes 157±59 and accompanying text.
203. Rev. Rul. 94-81, 1994-2 C.B. 412 (citing Confederated Tribes of the Warm Springs Reservation of
Oregon v. Kurtz, 691 F.2d 878 (9th Cir. 1982), cert. denied, 460 U.S. 1040 (1983)); see also Chickasaw Nation
v. United States, 534 U.S. 84 (2001) (holding that tribes are subject to certain excise and occupational taxes
related to gaming because Congress did not exempt them in a sufficiently unambiguous manner).
204. 26 U.S.C § 7871(a)(2). The excise taxes addressed are generally designated taxes imposed on fuels,
manufacturers, communications, and highway vehicles.
205. See id. § 7701(a)(40)(A); Rev. Proc. 2008-55, 2008-39 I.R.B. 768.
206. 26 U.S.C. § 7871(b).
207. Id. § 7871(e).
208. See Rev. Rul. 94-81, 1994-2 C.B. 412.
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types of federal excise taxes. However, there could be an indirect impact in that a tribe
with a newly reaffirmed reservation on the basis of McGirt may seek to exercise
governmental functions throughout the larger geographical area encompassed by the
reaffirmed reservation. To the extent these expanded governmental functions constitute
³HVVHQWLDOJRYHUQPHQWDOIXQFWLRQV´WKHH[HPSWLRQVIRUWKHGHVLJQDWHGIHGHUDOH[FLVHWD[HV
would seem to be available.
+RZHYHU D VHSDUDWH H[SUHVV H[HPSWLRQ IURP WKH IHGHUDO PDQXIDFWXUHU¶V H[FLVH
taxes, is in part a territory-based exemption in that it exempts from such taxes ³any article
of native Indian handicraft manufactured or produced by Indians on Indian reservations,
or in Indian schools, or by Indians under the jurisdiction of the United States Government
in Alaska.´209 Activities that otherwise qualify could be conducted in a much larger
geographical area as the McGirt decision reaffirmed reservations of all Five Tribes.
VI. POTENTIAL IMPACT OF MCGIRT ON STATE AND LOCAL TAXES
A. Overview
A state can generally impose taxes of various sorts on those who reside within the
state, including as to income a resident may earn outside the state. 210 A state can also
generally impose taxes on property and activities located within the state, even if the
person who owns the property or engages in the activity is not considered a resident of the
state. On the other hand, a state can generally not tax persons, property or activities that
have no connection to the state.
If tribal governments were treated as at least on a par with state governments, that
would generally mean that a tribe would have the same taxing powers over persons,
property, and activities located within the reservation as states generally do with respect
to persons, property, and activities locaWHGZLWKLQDVWDWH0RUHRYHULIDWULEH¶VUHVHUYDWLRQ
was treated as a separate state for tax purposes, that would generally mean that the state in
which the reservation is located would have very limited powers to exercise its taxing
jurisdiction over the tribe, or over persons, property, and activities located within that
reservation.
Alas, however, although treated as a state for some tax purposes, federal statutes and
FDVHODZLPSRVHVLJQLILFDQWOLPLWDWLRQVRQDWULEH¶VDQGLWVUHVHUYDWLRQ¶V³VWDWH´VWatus for
taxing purposes, just as they do for purposes of other civil and criminal jurisdiction. This
article previously discussed the general, and severe, limitations imposed by the Montana
UXOHVRQDWULEH¶VDELOLW\WRWD[QRQPHPEHUDFWLYLW\RFFXUULQJZLthin the reservation.211
Additional similarities and differences between full state status are discussed below.

209. 26 U.S.C. § 4225 (italics added).
210. See, e.g., 68 OKLA. STAT. ANN. § 2355, which generally imposes the Oklahoma income tax on the
³Oklahoma taxable income´ of residents and nonresidents alike. However, as to residents, 68 OKLA. STAT. ANN.
§ 2353 generally defines Oklahoma taxable income as all income reported for federal income tax purposes while
68 OKLA. STAT. ANN. § 2362 generally allows nonresidents to exclude income earned outside the state.
211. See supra Section III.
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B. State Taxation of Tribes—In General
As a general rule, Indian tribes are exempt from state taxation unless Congress has
consented to such taxation. The Supreme Court, in Montana v. Blackfeet Tribe of
Indians,212 KHOGLQYDOLGDVWDWHWD[RQDWULEH¶VUR\DOWLHVUHFHLYHGIURPPLQHUDOOHDVHVWR
non-Indians with respect to tribal lands: ³Two such canons are directly applicable in this
case: first, the States may tax Indians only when Congress has manifested clearly its
consent to such taxation; second, statutes are to be construed liberally in favor of the
Indians, with ambiguous provisions interpreted to their benefit . . . .´213
However, in FRQWUDVW WR WKH YLHZ RI WKH ,QWHUQDO 5HYHQXH 6HUYLFH WKDW D WULEH¶V
activities are generally exempt from federal income taxes whether the activities occur on
or off the reservation,214 there may be more of a territorial limitation with respect to
exemptions from some state taxes. In Mescalero Apache Tribe v. Jones,215 the Supreme
Court held that a state gross receipts tax imposed on the sale by a tribe of services and
tangible property at a ski resort it operated in an off-reservation area was valid:
Absent express federal law to the contrary, Indians going beyond reservation boundaries
have generally been held subject to non-discriminatory state law otherwise applicable to all
FLWL]HQVRIWKH6WDWH7KDWSULQFLSOHLVDVUHOHYDQWWRD6WDWH¶VWD[ODZVDVLWLs to state criminal
laws, and applies as much to tribal ski resorts as it does to fishing enterprises.216

Thus, for state tax purposes, the Court seemed generally to treat off-reservation
activities engaged in by a tribe the same as activities engaged in by non-Indians. Although
the gross receipts tax in question operated more as a sales tax than an income tax, the
PDMRULW\RSLQLRQDWWLPHVUHIHUUHGWRLWDVDQ³LQFRPHWD[´DQGFRQFOXGHGWKDW³ZHZLOO
not imply an expansive immunity from ordinary income taxes that businesses throughout
WKHVWDWHDUHVXEMHFWWR´217
Although few rules developed from caselaw with respect to Indian law issues can be
stated with absolute clarity, there may be a general rule that (1) a state tax on a tribal
activity occurring within a reservation is presumptively invalid absent federal consent in
some fashion to such tax, while (2) a state tax on tribal activities occurring outside the
reservation is presumptively valid absent an express or implied federal law prohibition on
such tax.
The possible income tax implications for any one of the Five Tribes with a McGirt
reaffirmed reservation that may encompass an area fifty times or more greater than the
area previously recognized by Oklahoma as coming under tribal jurisdiction is obvious.
Any such tribe can arguably engage in activities within a much larger geographical area
than previously recognized, with such activities still being conducted within the reaffirmed
reservation, thus arguably preserving the general exemption from state income taxes.

212.
213.
214.
215.
216.
217.

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 (1985).
See, e.g., Montana, 471 U.S. 759, 766.
Rev. Rul. 67-284, 1967-2 C.B. 55, modified on another issue by Rev. Rul. 74-13, 1974-1 C.B. 14.
Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973).
Id. at 148±49 (internal citations omitted).
Id. at 157.
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C. Possible Exemption from State Income Taxes for Certain Tribal Members
Although a population of almost two million resides within the reservations of the
Five Tribes that may have been explicitly or implicitly reaffirmed by McGirt,218 most are
also Oklahoma residents. A much smaller portion of that population consists of tribal
citizens and perhaps a smaller portion still consists of tribal citizens residing within the
reservation of their own tribes. This article first focuses on the extent to which a state can
tax the earnings of tribal citizens/members.
2NODKRPD¶V UHVSRQGHQW¶V EULHI ILOHG LQ McGirt assumes that reaffirmation of the
expanded territorial boundaries of the reservations of the Five Tribes could mean that a
significant number of tribal citizens might become exempt from State income taxes. This
exemption would result from the reaffirmation RI D UHVHUYDWLRQ EHFDXVH WKH ³6WDWH
generally lacks the authority to tax Indians in Indian country, Okla. Tax Comm’n v. Sac &
Fox Nation, 508 U.S. 114 (1993), so turning half the State into Indian country would
GHFLPDWH VWDWH DQG ORFDO EXGJHWV´ DQG WKH UHYHQXH LPSDFW RQ WKH 6WDWH FRXOG EH
FRPSRXQGHG E\ ³WULEDO PHPEHUV VHHNLQJ PLOOLRQV LQ WD[ UHIXQGV.«´219 The only case
cited in this passage involves the exemption from Oklahoma income taxes.
The OTC Report, which addresses state tax implications of McGirt, indicates that
³>W@he State is prohibited from imposing tax upon the income of individual members of
federally recognized Indian tribes as long as the individual tribal member lives and earns
the income from sources within Indian country under the jurisdiction of the tribe to which
the member belongs.´220
The OTC Report predicts that revenue losses from reduced income tax collections
could be as high as $72,722,944 per year if the reservations of all Five Tribes were
reaffirmed, plus potential tax refund claims by tribal members totaling up to $218,168,832
IRUWKHWKUHHSULRU\HDUVZLWKUHVSHFWWRZKLFKDWWKHWLPHWKH&RPPLVVLRQ¶V report was
issued, the statute of limitations on refunds had not yet expired. 221 As a basis for this
predicted reduction in state income tax revenues, the Commission report cites Oklahoma
Administrative Code § 710:50-15-2(b), which provides for an exemption from State
LQFRPHWD[HVIRU³DQHQUROOHGPHPEHURIDIHGHUDOO\UHFRJQL]HG,QGLDQWULEH´WRWKHH[WHQW
³the member is living within µIndian Country¶ under the jurisdiction of the tribe to which
the member belongs; and the income is earned from sources within µIndian Country¶ under
the jurisdiction of the tribe to which the member belongs . . . .´222
³,QGLDQ &RXQWU\´ IRU SXUSRVHV RI WKLV H[HPSWLRQ LV GHILQHG LQ 2NODKRPD
Administrative Code § 710:50-15-2(a)(1) as including ³formal and informal reservations,
dependent Indian communities, and Indian allotments, the Indian titles to which have not
been extinguished, whether restricted or held in trust by the United States.´
Thus, to qualify for the exemption under the Administrative Code, a tribal member
ZRXOGKDYHWRUHVLGHLQDQDUHDWKDWZRXOGFRQVWLWXWH³,QGLDQ&RXQWU\´ZLWKUHVSHFWWRWKDW
PHPEHU¶VWULEHDQGWKHH[HPSWLRQZRXOGRQO\DSSO\WRWKHH[WHQWWKHPHPEHU¶VLQFRPH
218.
219.
220.
221.
222.

See the figures cited in the dissent of Chief Justice Roberts. McGirt, 140 S. Ct. at 2482.
Brief for the Respondent at 45, McGirt, 140 S. Ct. 2452 (No. 18-9526).
OKLAHOMA TAX COMM¶N, supra note 21, at 5.
Id. at 16.
Id. at 5 (citing OKLA. ADMIN. CODE § 710:50-15-2(b)).
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LVGHULYHGIURPVRXUFHVZLWKLQWKHWULEH¶V³,QGLDQ&RXQWU\´+RZHYHUVince before McGirt
WKH VWDWH WRRN WKH SRVLWLRQ WKDW WKHLU UHVHUYDWLRQV GLG QRW H[LVW ³,QGLDQ &RXQWU\´ ZLWK
respect to each of the Five Tribes was only a very small fraction of what it would be
considered after McGirt if the reservations of all Five Tribes are reaffirmed as a result. The
reaffirmation RIDOO)LYH7ULEHV¶UHVHUYDWLRQVFRXOGPHDQWKDWDVXEVWDQWLDOO\ODUJHUQXPEHU
of tribal citizens could qualify for the exemption because they live on and earn income
from within their own reservations.
The OTC Report acknowledges that the exemption for those who live in and receive
HDUQLQJVIURPVRXUFHVZLWKLQWKHUHVHUYDWLRQVRIWKHLURZQWULEHVFDQ¶WEHOLPLWHGE\VLPSO\
FKDQJLQJWKH$GPLQLVWUDWLYH&RGHVLQFH³WKHSURYLVLRQVRI6HFWLRQ-15-2 accurately
UHIOHFWH[LVWLQJ8QLWHG6WDWHV6XSUHPH&RXUWSUHFHGHQWUHODWLQJWRD6WDWH¶VMXULVGLFWLRQWR
LPSRVHVWDWHLQFRPHWD[HVRQDPHPEHURIDIHGHUDOUHFRJQL]HG,QGLDQWULEH´ 223 In other
words, although expressly incorporated into the Oklahoma Administrative Code, the
exemption is intended to reflect what is required by applicable U.S. Supreme Court
precedents, and the exemption could not be eliminated by a change in the Code alone.
Thus, there is sufficient reason to explore the cases that serve as a basis for the
administrative exemption.
There are in fact Supreme Court cases containing very broad language that seem to
endorse an exemption from state income taxes for all tribal citizens/members who live and
work on their reservations. In McClanahan v. State Tax Comm’n of Oklahoma,224 with
-XVWLFH 0DUVKDOO¶V XQDQLPRXV RSLQLRQ GHVFULELQJ WKH LVVXH DV ³DSSDUHQWO\ RI ILUVW
LPSUHVVLRQ LQ WKLV &RXUW´ WKH &RXUW FRQVLGHUHG ZKHWKHU WKH 6WDWH RI $UL]RQD FRXOG
³LPSRVHLWVSHUVRQDOLQFRPHWD[RQDUHVHUYDWLRQ,QGLDQZKRVHHntire income derives from
UHVHUYDWLRQVRXUFHV´225 In what seemed plain language setting out a clear rule, the Court
FRQFOXGHG WKDW WKH LQFRPH WD[ WKH 6WDWH VRXJKW WR LPSRVH ZDV ³XQODZIXO DV DSSOLHG WR
reservation Indians with income derived wholly from resHUYDWLRQVRXUFHV´226
It is important to note that the statement of facts in the case did not identify where
within the reservation the taxpayer lived or the income was earned, and did not identify
whether the source of income was directly related to the tribe or from private business
activities or other sources. Moreover, the Court made a point of clarifying what it was not
deciding: ³We are not here dealing with Indians who have left or never inhabited
reservations set aside for their exclusive use or who do not possess the usual accoutrements
of tribal self-government.´227
The italicized language above in a case that precedes Montana arguably suggests a
potentially limiting criterion for the state income tax exemption by making a distinction
within a reservation between areas over which a tribe has retained a right to exclude
nonmembers and areas where no such right has been retained. In assessing tribal civil
regulatory powers, including taxing powers, over nonmember activities occurring within
a reservation, the Montana line of cases has elevated the location of the nonmember

223.
224.
225.
226.
227.

Id. at 6.
McClanahan v. State Tax Comm¶n of Arizona, 411 U.S. 164 (1973).
Id. at 165.
Id.
Id. at 167 (emphasis added).
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activities subject to the regulation or tax to that of a critical element of the analysis, with
any such regulation or tax presumptively invalid with respect to activities occurring on
parts of the reservation over which the tribe lacks the power to exclude the nonmembers
subject to the regulation or tax. On the other hand, the Montana analysis in tax cases has
been applied to tribal taxes imposed on nonmembers, and in contrast
[W]hen a State attempts to levy a tax directly on an Indian tribe or its members inside Indian
country, rather than on non-,QGLDQVZHKDYHHPSOR\HGLQVWHDGRIDEDODQFLQJLQTXLU\³D
PRUH FDWHJRULFDO DSSURDFK µ>$@EVHQW FHVVLRQ RI MXULVGLFWLRQ RU RWKHU IHGHUDO statutes
SHUPLWWLQJLW¶ZHKDYHKHOGD6WDWHLVZLWKRXWSRZHUWRWD[UHVHUYDWLRQODQGVDQGUHVHUYDWLRQ
,QGLDQV´228

While it was clear in McClanahan that the taxpayer at issue was a member of the
Navajo Nation who lived and worked on the reservation, JusWLFH 0DUVKDOO¶V EURDG
ODQJXDJHWKDW³>W@KHWD[LVWKHUHIRUHXQODZIXODVDSSOLHGWRUHVHUYDWLRQ,QGLDQVZLWKLQFRPH
GHULYHGZKROO\IURPUHVHUYDWLRQVRXUFHV´229 raises some questions as to the meaning of
³UHVHUYDWLRQ,QGLDQV´,WKDVEHHQDUJXHGWKDWWKHODQJuage used should be read to mean
that the same result should follow where a member of one tribe lives and works on the
UHVHUYDWLRQRIDQRWKHUWULEH³A careful reading of his opinion shows that Justice Thurgood
0DUVKDOO¶VXVHRIWKHSKUDVHµreservation Indians¶ refers to Indians who were within Indian
Country whether or not they were members of a particular tribe . . . . The specific tribal
membership of the Indian was unimportant.´230
This is an important consideration. If the income tax exemption is available only
with respect to tribal members who live and work within the reservations of their own
tribes, it will likely be available to fewer individuals than if the exemption also applied
where, for example, a member of the Muscogee (Creek) Nation lived and worked within
another reservation.
However, a subsequent case, Washington v. Confederated Tribes of Colville Indian
Reservation,231 which dealt with taxes on cigarettes rather than income taxes, made a clear
distinction between member and nonmember Indians:
Federal statutes, even given the broadest reading to which they are reasonably susceptible,
cannot be said to pre-HPSW:DVKLQJWRQ¶VSRZHUWRLPSRVHLWVWD[HVRQ,QGLDQVQRWPHPEHUV
of the Tribe. Similarly, the mere fact that nonmembers resident on the reservation come
ZLWKLQWKHGHILQLWLRQRI³,QGLDQ´IRUSXUSRVHVRIWKH,QGLDQ5HRUJDQL]DWLRQ$FWRI
Stat. 988, 25 U.S.C. § 479, does not demonstrate a congressional intent to exempt such
Indians from state taxation.

Although there were arguably tax-avoidance considerations involving the cigarette
taxes in Colville that were not present with respect to the income tax in McClanahan, there
is certainly a strong argument that Colville would support limiting the state income tax
H[HPSWLRQWRLQFRPHHDUQHGZLWKLQDWULEH¶V³,QGLDQFRXQWU\´E\DPHPEHURIWKDWWULEH
who also resides within that same Indian country.
228. Chickasaw Nation, 515 U.S. at 458.
229. McClanahan, 411 U.S. at 165.
230. Scott A. Taylor, The Unending Onslaught On Tribal Sovereignty: State Income Taxation of Non-Member
Indians, 91 MARQ. L. REV. 917, 957 (2008) (footnotes omitted).
231. Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134 (1980).
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In other words, the exemption would likely be available, for example, only to
Muscogee (Creek) members to the extent they reside in and earn income from sources
within the reservation of the Muscogee (Creek) Nation. The exemption would not be
available, for example, to an enrolled Cherokee Nation citizen who resides in or earns
income from sources within the Muscogee (Creek) reservation.
This narrower view is the one taken by the Oklahoma Administrative Code, which
provides that the State income tax exemption only applies where the individual tribal
member OLYHV DQG ZRUNV ZLWKLQ WKH ³,QGLDQ FRXQWU\´ XQGHU WKH MXULVGLFWLRQ RI WKH
LQGLYLGXDO¶VRZQWULEH232 Since there is likely a significant number of members of the Five
Tribes who live or work in a reservation of another tribe, this limitation would obviously
reduce the impact on State income taxes of the express and implied reaffirmation that the
reservations of the Five Tribes still exist.
A subsequent post-Montana case, Oklahoma Tax Comm’n v. Sac and Fox Nation,233
seems to anticipate post-McGirt consequences for the exemption from State income taxes
for tribal members living on the reservations of the Five Tribes. It involved an Oklahoma
tribe which brought an action to enjoin the State from collecting income taxes from tribal
members. The Court couched the issue in this fashion: ³In this case, we consider whether
the State of Oklahoma may impose income taxes . . . on the members of the Sac and Fox
Nation.´234
It cited McClanahan DVKROGLQJWKDW³D6WDWHFRXOGQRWVXEMHFWDWULEDOPHPEHUOLYLQJ
on the reservation, and whose income derived from reservation sources to a state income
WD[DEVHQWH[SUHVVDXWKRUL]DWLRQIURP&RQJUHVV´ 235 The State argued that McClanahan
ZDVLQDSSOLFDEOHEHFDXVHLWVDQDO\VLV³DSSOLHGRQO\WRWULEHVRQHVWDEOLVKHGUHVHUYDWLRQV´
and thDWWKH6DFDQG)R[5HVHUYDWLRQKDGEHHQ³GLVHVWDEOLVKHG´E\DQWUHDW\236 The
United States Supreme Court concluded, however, that the State tax exemption was
DYDLODEOHDVORQJDVWKHWULEDOPHPEHUVERWKOLYHGDQGZRUNHGZLWKLQ³,QGLDQFRXQWU\´
which LQFOXGHG IRU WKLV SXUSRVH ³IRUPDO DQG LQIRUPDO UHVHUYDWLRQV GHSHQGHQW ,QGLDQ
communities, and allotments, whether restricted or held in trust by the United States. 237
The case was remanded for a determination of whether the relevant tribal members who
earnHGLQFRPHIURPWKHWULEHOLYHGLQ³,QGLDQFRXQWU\´DVWKXVGHILQHG238
McGirt addressed the existence of reservations, not tax exemptions. However, to the
extent a member of a particular tribe resides and earns income within a reservation that is
reaffirmed on the basis of McGirt, it would seem that both McClanahan and Oklahoma v.
Sac and Fox Nation would support an exemption from State income taxes. If a tribal
citizen/member lives or works in an area outside the formal reservation, the availability of
WKHH[HPSWLRQPD\GHSHQGRQZKHWKHUWKHDUHDVIDOOZLWKLQ³,QGLDQFRXQWU\´DVLW has been
more broadly defined.
On the other hand, for the nonmembers living and working within a reservation and
232.
233.
234.
235.
236.
237.
238.

OKLA. ADMIN. CODE § 710:50-15-2(b).
Oklahoma v. Sac & Fox Nation, 508 U.S. 114 (1993).
Id. at 116.
Id. at 120.
Id. at 121.
Id. at 123.
Sac & Fox Nation, 508 U.S. at 126.
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for tribal citizens who work or reside within a reservation of another Tribe, the exemption
is probably not available. The U.S. Supreme Court, in Oklahoma Tax Comm’n v.
Chickasaw Nation,239 held that a state may tax the incomes of all residents of the State
ZKRGRQRWUHVLGHZLWKLQ³,QGLDQFRXQWU\´HYHQLIWKH\DUHWULEDOPHPEHUVZKRVHLQFRPH
is from employment by their Tribe. This is based on ³a well-established principle of
interstate and international taxation²namely, that a jurisdiction, such as Oklahoma, may
tax all the income of its residents, even income earned outside the taxing jurisdiction.´240
The Court in effect held that the state had territorial jurisdiction to tax those of its
residents, including tribal members, who were not also residents of those areas of
Oklahoma that were considered within tribal jurisdiction. Thus, to the extent McGirt may
dramatically increase the recognized VL]HRIZKDWZRXOGEHFRQVLGHUHG³,QGLDQFRXQWU\´
there are potentially tens or even hundreds of thousands of tribal members who previously
were not considered to live within Indian country for this purpose but who now clearly
would.
Oklahoma tribes should be confident in their power as sovereigns to impose income
taxes on their enrolled citizens/members who reside and work within their reaffirmed
reservations, and based on the caselaw and the Oklahoma Administrative Code, this power
is probably exclusive as against the power of the state to tax the same income. To the
extent that a tribe is treated as a state for this purpose, it should also be able to tax the
income of nonresident tribal citizens/members who work on the reservation, and of
resident enrolled members who work outside the reservation, but the state is likely to have
concurrent jurisdiction to tax under these circumstances.
D. Sales Taxes—Overview
The post-McGirt OTC Report concluded that the primary fiscal impact on the state
from the reaffirmation of one or more reservations would be the reduction in collections
of income taxes and sales and use taxes.241 As to collections of sales and use taxes with
respect to the Muscogee (Creek) Nation Reservation, which was specifically reaffirmed
by the decision, the report noted that
McGirt expands the area in which businesses and tribes may make tax-exempt sales to Creek
Nation tribal members. Tribal and non-tribal businesses operating in the Creek 1DWLRQ¶V
Indian country are not required to collect taxes on sales to Creek Nation tribal members.
Although businesses are required to collect and remit the appropriate sales taxes from nontribal members, there remains an issue with enforcement against tribal businesses that may
successfully claim sovereign immunity.242

The OTC Report went on to estimate the per-year reduction in sales and use taxes
with respect to the Creek Nation at $38.1 million, with a total yearly reduction of $132.2
million if all five reservations are reaffirmed on the basis of McGirt.243
Oklahoma obviously anticipates a significant impact on state sales tax revenues if
239.
240.
241.
242.
243.

Chickasaw Nation, 515 U.S. 450.
Id. at 462±63 (emphasis in original).
OKLAHOMA TAX COMM¶N, supra note 21, at 2.
Id.
Id.
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the reservations of all Five Tribes are reaffirmed. Below, this article details the caselaw
basis for these anticipated reductions. A broader focus of this article continues to be on
any expansion of tribal taxing powers within newly reaffirmed reservations and on the
extent to which any expanded tribal taxing powers will be exclusive as against state and
local taxing authorities. As a policy matter and as a practical matter, a tribe is more likely
to utilize any expanded taxing power only where that will not result in a duplication of
tribal and state and local taxes.
E. Tribal Sales Taxes
The United States Supreme Court, in Mescalero Apache Tribe v. Jones,244 held that
what was in effect a nondiscriminatory sales tax could be validly imposed by a state on
sales by a tribe with respect to a business operated by the tribe outside the reservation.245
Thus, even if a tribe also had the power to tax some or all of those sales, its powers would
only be concurrent with that of state and local taxing authorities. As to reservation sales,
the Court, in Washington v. Confederated Tribes of Colville Indian Reservation,246 upheld
a tribal tax imposed with respect to sales on trust lands of cigarettes to nonmembers. 247
Although the court variously described the territory over which the tribe would have such
taxing jurisdictiRQDV³WUXVWODQGV´³UHVHUYDWLRQODQGVLQZKLFKWKHWULEHVKDYHDVLJQLILFDQW
LQWHUHVW´³UHVHUYDWLRQ´WKLVZDVDSUH-Montana/Atkinson decision, and the Montana rules
would presumably now apply to limit the power of the tribes to tax sales to nonmembers
as to areas of the reservation not held in trust for the tribes. 248
F. Application of State Sales Taxes on Sales within the Reservation
In Oklahoma Tax Comm’n v. Chickasaw Nation, 249 the United States Supreme
Court held invalid a state tax on motor fuels sold by a tribe at its retail stores on trust lands
where the incidence of the tax fell on the tribe or its members. 250 +RZHYHUWKH&RXUW¶V
broad language indicates the exemption from the tax would extend beyond sales on trust
ODQGV³If the legal incidence of an excise tax rests on a tribe or on tribal members for sales
made inside Indian country, the tax cannot be enforced absent clear congressional
authorization.´251
7KH RQO\ H[SUHVV GHILQLWLRQ RI ³,QGLDQ FRXQWU\´ SURYLGHG E\ WKH &RXUW ZDV E\
UHIHUHQFHWR86&DVLQFOXGLQJ³IRUPDODQGLQIRUPDOUHVHUYDWLRQVGHSHQGHQW
Indian communities, and Indian allotments, whether restricted or held in trust by the
8QLWHG6WDWHV´252
7KH27&5HSRUWFRQFHGHVWKDW³[t]ribal and non-tribal businesses operating in the

244.
245.
246.
247.
248.
249.
250.
251.
252.

Mescalero, 411 U.S. 145.
Id.
Colville, 447 U.S. 134.
Id. at 152±53.
See supra Section III.
Chickasaw Nation, 515 U.S. 450.
Id. at 453.
Id. at 459 (italics added).
Id. at 453 n.2.
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Creek 1DWLRQ¶V Indian country are not required to collect taxes on sales to Creek Nation
WULEDO PHPEHUV´253 The report also acknowledges that the same result would apply to
sales to members within the other four reservations of the Five Tribes if those are
reaffirmed on the basis of McGirt.254
While holding that a tribal tax on cigarette sales to both members and nonmembers
on tribal trust lands was valid, the Supreme Court also upheld state sales taxes with respect
to the sales to the nonmembers, and upheld detailed record-keeping requirements imposed
by the state in order to distinguish exempt sales to tribal members from nonexempt sales
to nonmembers.255 +RZHYHUWKHVWDWH¶VUHPHGLHVDJDLQVWWKHWULEHIRUIDLOLQJWRDVVLVWLQ
collecting the taxes on nonmembers may be limited somewhat by the doctrine of sovereign
immunity.256
Thus, the expansion of recognized tribal jurisdiction as the result of the reaffirmation
based on McGirt of the reservations of any of the Five Tribes likely significantly expands
WKHDUHDVLQZKLFKVDOHVWRD7ULEH¶VPHPEHUVZRXOGEHH[HPSWIURPVWDWHVDOHVWD[HVTo
the extent such sales are exempt from state sales taxes, they should generally also be
exempt from local sales taxes for the same reasons. The expansion of this exemption would
also mean that the tribes would have an opportunity to increase revenues by imposing
nonduplicative tribal taxes on those same sales.
G. Taxes with Respect to Real Property
The Supreme Court, in Cass Cty. Minnesota v. Leech Lake Band of Chippewa
Indians,257 indicated that although
State and local governments may not tax Indian reservation land ³µDEVHQW FHVVLRQ RI
jurisdiction or other federal statutes permitting it . . . ,¶´258 when Congress makes reservation
ODQGVIUHHO\DOLHQDEOHLWLV³XQPLVWDNDEO\FOHDU´WKDW&RQJUHVVLQWHQGVWKDWODQGWREHWD[DEOH
E\VWDWHDQGORFDOJRYHUQPHQWVXQOHVVDFRQWUDU\LQWHQWLV³FOHDUO\PDQLIHVWHG´259

On this basis, the Court concluded that lands reacquired in unrestricted fee by the
tribe within its reservation were subject to state and local ad valorem taxes. Thus, the
susceptibility of lands to state and local ad valorem taxes seems to be based on its
alienability rather than whether it is located inside or outside of a reservation, meaning that
the inclusion of lands within a reservation reaffirmed on the basis of McGirt should not
change its ad valorem tax status. Further, special federal legislation applying to the Five
Tribes made it clear that once restrictions are removed from fee lands within the Five
Tribes domain, the land became taxable by the counties within Oklahoma.260
In 1908, Congress expressly provided Oklahoma new authority to impose ad

253. OKLAHOMA TAX COMM¶N, supra note 21, at 2.
254. Id.
255. Colville, 447 U.S. at 160.
256. Oklahoma Tax Comm¶n v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 514
(1991).
257. Cass Cty. Minnesota v. Leech Lake Band of Chippewa Indians, 524 U.S. 103 (1998).
258. Id. at 110.
259. Id. at 103.
260. See Act of August 4, 1947, 61 Stat. 731; Five Civilized Tribes Act of April 26, 1906, 34 Stat. 137.
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valorem taxes on real property owned in fee by tribal citizens.261 The 1908 Act was the
first major post-allotment federal legislation to remove restraints on alienation within the
Five Tribes, thereby opening the door to ad valorem taxation of real property. The 1908
Act removed restrictions on alienation on lands owned by tribal citizens who were nonIndians and Indians citizens of less than one-half Indian blood.
³$OO ODQGV LQFOXGLQJ KRPHVWHDGV RI VDLG DOORWWHHV    HQUROOHG DV LQWHUPDUULHG
whites, as freedmen, and as mixed-blood Indians having less than half Indian blood
LQFOXGLQJPLQRUVVKDOOEHIUHHIURPDOOUHVWULFWLRQV´262
In 1947, Congress passed the Stigler Act, removing all restrictions upon all lands
in Oklahoma belonging to citizens of the Five Tribes upon death. 263 The 1947 Act also
limited the size of tax exempt lands to 160 acres and imposed tax exempt filing
requirements on Indian property owners. Other than ad valorem taxes on real property,
Congress has never authorized Oklahoma to impose any other types of taxes on Indian
tribes or individual tribal citizens.
7KH27&5HSRUW³GRHVQRWDQWLFLSDWHDQLPSDFWRQFROOHFWLRQRIDGYDORUHPWD[HVDV
a result of McGirt´264 The report indicates that by reason of a provision in the Oklahoma
Constitution the state ad valorem tax laws do not apply to lands owned by Indian tribes,
lands held in trust by the United States, or restricted fee lands unless opened up for ad
valorem taxation by Congress.265
However, the Supreme Court has made a distinction between state and local ad
valorem taxes on unrestricted fee lands owned within its reservation by a tribe or its
members, which will apparently be valid barring some sort of Congressional prohibition,
and other types of tax with respect to those lands. In Cty. of Yakima v. Confederated Tribes
& Bands of Yakima Indian Nation,266 WKH&RXUWQRWHGWKDW³>O@iability for the ad valorem
tax flows exclusively from ownership of realty on the annual date of assessment´267
The ad valorem tax, in other words, is in effect a taxation on the ownership of the
real property. This type of tax differs from transactional taxes with respect to real property
that are related to transfers of such property. The Court held valid an ad valorem tax on
real property owned in fee by the tribe or its members within the reservation on the basis
WKDW&RQJUHVVKDGDXWKRUL]HG³WD[DWLRQRI. . . ODQG´EXWKHOGLQYDOLGDVWDWHH[FLVHWD[WR
the extent it imposed a tax on the sale by a tribe or its members of land located on the
reservation, a transactional tax, because Congress had only authorized the ³WD[DWLRQRI . .
ODQG´QRW³WD[DWLRQZLWKUHVSHFWWRODQG´RU³WD[DWLRQRIWUDQVDFWLRQVLQYROYLQJODQG . . .
.´268 Although finding that CongrHVV¶LQWHQWLRQWRSHUPLWVWDWHDQGORFDO³WD[DWLRQRIODQG´
owned in fee by the tribe or its members was sufficiently clear, there was not a sufficiently
FOHDULQWHQWLRQWRDXWKRUL]HVXFKWD[HVRQWUDQVDFWLRQVE\WKHWULEHRULWVPHPEHUV³ZLWK
UHVSHFWWR´land³When we are faced with these two possible constructions, our choice
261.
262.
263.
264.
265.
266.
267.
268.

Act of May 27, 1908, ch. 199, 35 Stat. 312.
Id. § 1, 35 Stat. 312.
Act of August 4, 1947, ch. 458, 61 Stat. 731.
OKLAHOMA TAX COMM¶N, supra note 21, at 12.
Id. at 12±13; OKLA. CONST. art. I, § 3.
Cty. of Yakima v. Confederated Tribes & Banks of the Yakima Indian Nation, 502 U.S. 251 (1992).
Id. at 266.
Id. at 269.
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between them must be dictated by a principle deeply rooted in this &RXUW¶V ,QGLDQ
MXULVSUXGHQFH µ[S]tatutes are to be construed liberally in favor of the Indians, with
ambiguous provisions interpreted to their benefit.¶´269
Although the excise tax involved in the case was not an income tax on the profits
from the sale of the land, it would seem that such profits would fall under the general
exemption from state and local income taxes on income derived from sources within a
reservation by tribal members who reside on the reservation.270 Oklahoma generally
UHTXLUHV WKDW SURILWV RQ WKH VDOH RI ODQG EH LQFOXGHG LQ WKH FRPSXWDWLRQ RI ³2NODKRPD
7D[DEOH,QFRPH´WKDWLVVXEMHFWWRWKHVWDWHLQFRPHWD[EXWDOORZVDGHGXFWLRQIRU³QHW
FDSLWDOJDLQV´RQWKHVDOHRIUHDOSURSHUW\WKDWZDVKHOGE\WKHVHOOHUIRUDWOHDVWfive years
before the sale.271 +RZHYHUDOO³LQFRPH´UHFHLYHGE\DWULEDOPHPEHULVH[HPSWIURPWKH
state income tax if the ³membHULVOLYLQJZLWKLQµ,QGLDQ&RXQWU\¶ under the jurisdiction of
the tribe to which the member belongs; and, the income is earned from sources within
µ,QGLDQ&RXQWU\¶ under the jurisdiction of the tribe to which the member belongs . . . .´272
This should generally exempt from the Oklahoma income tax the profit on the sale
RI UHDO SURSHUW\ ORFDWHG ZLWKLQ D UHVHUYDWLRQ ZKLFK ZRXOG EH LQFOXGHG LQ WKDW WULEH¶V
³,QGLDQFRXQWU\´273 if the seller is a member of the tribe who lives on that reservation.
The inclusion of millions of additional acres that could potentially be included within the
UHVHUYDWLRQVRIWKH)LYH7ULEHVLIDOO)LYH7ULEHV¶UHVHUYDWLRQVDUHUHDIILUPHGRQWKHEDVLV
of McGirt would constitute a very substantial expansion of the geographical areas in which
such exempt sales can potentially occur.
H. Taxes with Respect to Personal Property—Motor Vehicle Excise Taxes and
Registration Fees
As the OTC Report highlights,274 2NODKRPDLPSRVHVDYHKLFOHUHJLVWUDWLRQIHH³DW
WKHWLPHRILQLWLDOUHJLVWUDWLRQE\WKHRZQHUDQGDQQXDOO\WKHUHDIWHU´275 and an additional
excise tax on certain transfers of vehicles registered in Oklahoma.276 Although there is no
express statutory exemption from these taxes for tribal citizens, the Supreme Court in
Oklahoma Tax Comm’n v. Sac & Fox Nation,277 held that they could not be validly
imposed on tribal citizens/members residing in their tULEH¶V³,QGLDQ&RXQWU\´LQFOXGLQJ
both formal and informal rHVHUYDWLRQV DW OHDVW ZKHUH WKH WD[ ZDV QRW WDLORUHG ³WR WKH
amount of actual off-[Indian country] use . . . .´278
On the basis of this case, the OTC Report concludes that the state cannot require
tribal members residing within their reservations to register their vehicles with the state or

269. Id. (internal citations omitted).
270. OKLAHOMA TAX COMM¶N, supra note 21, at 11.
271. OKLA. ADMIN. CODE § 710:50-15-48(b)(1).
272. Id. § 710:50-15-2(b)(1).
273. ³Indian country´ includes both ³formal and informal´ reservations. Id. § 710:50-15-2(a)(1). For federal
purposes, ³Indian country´ is criminal law jurisdiction marker pursuant to 18. U.S.C. § 1151(a)±(c).
274. OKLAHOMA TAX COMM¶N, supra note 21, at 11.
275. OKLA. STAT. tit. 47, § 1132(A).
276. OKLA. STAT. tit. 68, § 2103(A)(1).
277. Sac & Fox Nation, 508 U.S. 114.
278. Id. at 127±28 (brackets in original).
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to pay the state registration and excise taxes with respect to those vehicles. 279 The report
goes on to point out, however, that the state has vehicle registration and license tag
compacts with the Chickasaw, Choctaw, and Cherokee Nations providing for the
UHJLVWUDWLRQRIVRPHPHPEHUV¶YHKLFOHVZLWKWKH6WDWHDQGIRUVRPHDSSRUWLRQPHQt of the
resulting revenues between the Tribes and the State. 280
7KXVWKHUHDIILUPDWLRQRIDOO)LYH7ULEHV¶UHVHUYDWLRQVZRXOGPHDQWKDWHDFKWULEH¶V
reservation would now include a much larger geographical area and resident tribal citizen
population withiQ WKDW WULEH¶V ³,QGLDQ FRXQWU\´ $EVHQW FRPSDFWV WKRVH WULEDO
citizen/members should be exempt from state vehicle registration and transfer fees, at least
as they are currently structured. This should also mean a much larger area in which a tribe
would have the exclusive right, as against the State, to impose similar fees.
I. Other Taxes with Respect to Personal Property
The OTC Report does not specifically address ad valorem personal property taxes
except to the extent they may include the registration fees imposed on vehicles, and which
are discussed immediately above. However, the Oklahoma ad valorem tax by its terms
applies to ³[a]ll property in this state, whether real or personal, except that specifically
exempt by law, and except that which is relieved of ad valorem taxation by reason of the
payment of an in lieu tax . . . .´281
Personal property for this purpose is broadly defined,282 although most Oklahoma
residents are probably most impacted by personal property taxes primarily with respect to
personal property, such as vehicles, which are required to be registered, and a variety of
fees related to registration-required properties are statutorily stipulated to be in lieu of
personal property taxes.283
As indicated above, the Supreme court in Oklahoma Tax Comm’n v. Sac & Fox
Nation,284 held that vehicle registration fees and vehicle ownership transfer fees could not
EHYDOLGO\LPSRVHGRQWULEDOPHPEHUVUHVLGLQJLQWKHLU7ULEH¶V³,QGLDQ&RXQWU\´ 285 The
Court, in Moe v. Confederated Salish & Kootenai Tribes of Flathead Reservation,286 had
held that property taxes on personal property, primarily vehicles, owned by tribal members
on a reservation could not be validly imposed by the state without congressional
consent.287
Thus, state personal property ad valorem taxes seem generally invalid, absent
congressional consent in some fashion, to the extent a state may seek to impose such taxes
on the personal property, whether vehicles or other types of personal property, of a tribal
PHPEHU ZKR UHVLGHV RQ WKDW PHPEHU¶V UHVHUYDWLRQ 7R WKH H[WHQW DQ\ UHVHUYDWLRQ
reaffirmed by McGirt expands the recognized area of tribal territorial jurisdiction, it would
279.
280.
281.
282.
283.
284.
285.
286.
287.

OKLAHOMA TAX COMM¶N, supra note 21, at 11.
Id. at n.1.
OKLA. STAT. tit 68, § 2804.
Id. § 2807.
See id. § 2805.
Sac & Fox Nation, 508 U.S. 114.
Id. at 127±28.
Moe v. Confederated Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 463 (1976).
Id. at 475, 480±81.
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also expand the area within which tribal citizens could own personal property that would
generally be free of state ad valorem taxes.
VII. SUMMARY OF TAX POLICY ISSUES POTENTIALLY ARISING FROM MCGIRT
McGirt was celebrated by the Muscogee (Creek) Nation and within the Indian law
community as the most important Indian law decision of the century. However, if the
consequences of that case are limited to its most direct holding, that the Muscogee (Creek)
Nation reservation remains intact and therefore Oklahoma lacks criminal jurisdiction over
crimes involving Indians, this would seem to be a less significant victory than it could be.
Although the reaffirmation of any reservation on the basis of McGirt will also
generally result in increased federal and tribal criminal jurisdiction over certain crimes
occurring within any such reaffirmed reservation, the direct impact of an expanded
criminal jurisdiction will extend to a relatively small portion of the included tribal
population.
As a consequence, it is arguable that the potential increase in civil regulatory and
adjudicatory jurisdiction throughout any reaffirmed reservation would offer more potential
for tribes to recoup important attributes of sovereignty over those areas that could impact
all of its resident citizenry.
The power to tax is one of the most significant attributes of sovereignty, and both
the exercise and the choice not to exercise that tribal tax power may have significant
economic, social, and political consequences. The reaffirmation of a reservation based on
McGirt may present a tribe with the opportunity to significantly expand its tax revenue
base, with potentially much greater positive consequences for tribes and their citizens than
the expansion of criminal jurisdiction.
Hundreds of thousands or even millions of nonmember residents may eventually be
included within reaffirmed reservations post-McGirt. However, most nonmembers will
generally continue to be subject to the same federal, state, and local taxes as before McGirt,
except to the extent that the state and local governments may feel it necessary to increase
taxes on nonmembers to compensate for any reductions in tax collections from tribal
members. It is also unlikely that these nonmembers will be subject to new tribal taxes
because of the difficulty in satisfying the Montana exceptions. Since McGirt did not
address these exceptions, or tax issues generally, it is probably too speculative at this point
to conclude that McGirt signals the possibility that these exceptions may in the future be
interpreted more favorably from a tribal perspective.
On the other hand, tribes on reaffirmed reservations post-McGirt will undoubtedly
have some increased powers to tax their citizens/members, and some of these powers will
be exclusive as against state and local taxing authorities.
)URP WKH )LYH 7ULEHV¶ VWDQGSRLQW ZKHWKHU DQ\ QHZ WULEDO WD[LQJ SRZHUV ZLOO EH
exclusive to the tribe or concurrent with those of state and local governments may be
crucial since, as a matter of tax policy, a Tribe may be reluctant to impose new tribal taxes
that will duplicate continuing State or local taxes.
However, to the extent a tribe can now impose new taxes within its reaffirmed
reservation that may be effectively offset by required reductions in state and local taxes,
there may be a strong incentive to do so. New tribal tax revenues could support expanded

https://digitalcommons.law.utulsa.edu/tlr/vol56/iss3/9

50

Leeds and Beard: A Wealth of Sovereign Choices: Tax Implications of McGirt v. Okla

2021]

A WEALTH OF SOVEREIGN CHOICES

467

and improved tribal services for tribal citizens and could be a substantial step in
diversifying a WULEH¶VHFRQRP\DQGGLUHFWUHYHQXHEDVHMoreover, such activity would be
consistent with other efforts by tribes to preserve and expand their tribal identities as
sovereign powers.
Although state and federal taxes may be impacted in a number of specific ways by
the reaffirmation of reservations post-McGirt, the most significant immediate impact
anticipated by the OTC Report will likely be on state and local income and sales taxes.
Tribal citizens/members who reside on their own reservations are generally exempt from
state and local income taxes with respect to income they earn from sources within those
reservations. Moreover, sales to tribal citizens/members within their reservations are
generally exempt from state and local sales taxes.
The OTC Report estimates that if the reservations of all Five Tribes are reaffirmed
as a result of McGirt, tribal citizens/members could be newly exempted from as much as
$72.7 million per year in State income taxes and as much as $132.2 million per year in
sales and use taxes.288 That would generally leave the Five Tribes, if all five reservations
are reaffirmed, with exclusive authority to impose sales taxes on sales to tribal members
within their reaffirmed reservations, and income taxes on their tribal members who live in
and receive income from within those same reservations.
As a starting point for any post-McGirt taxing strategy by the tribes, it should be
recognized that many tribal citizens who may now qualify for exemptions from state
income taxes or sales taxes may continue to pay those taxes simply because they are
unaware of the exemptions, at least unless there is an aggressive education campaign by
the tribes. Moreover, early anecdotal indications are that the Oklahoma Tax Commission
will be reluctant to recognize expanded exemptions from state income taxes as a result of
McGirt, and many tribal members, faced with resistance from the state taxing authority,
may be unable or unwilling to pursue expanded exemptions through the required
administrative and judicial proceedings. If it becomes clear that the State will not recognize
state income tax exemptions that should be available when a reservation is reaffirmed, it
may be necessary for the Tribes themselves to bring actions to enjoin the State from
improperly taxing what should be exempt income earned by their members.289
Probably the worst result for the tribes would be that their citizens/members continue
to pay taxes they should no longer be obligated to pay, with no part of these tax revenues
directly benefitting the tribes. Most tribal citizens will be looking to their tribes for
guidance and the opportunity for tribal leadership is significant, both in terms of educating
tribal citizenry and crafting solutions that work for the tribes.
If the tribes were to decide to take advantage of these new revenue possibilities,
internal tribal political considerations would probably suggest that this would best be

288. OKLAHOMA TAX COMM¶N, supra note 21, at 2.
289. Tribes have been successful in bringing similar claims in federal district courts to enjoin state taxes,
LQFOXGLQJWKHVWDWHRI2NODKRPD¶VSULRUDWWHPSWVWRFROOHFWimproper taxes from tribes and/or tribal citizens. See,
e.g., Oklahoma Tax Comm¶n v. Chickasaw Nation, 515 U.S. 450 (1995); Oklahoma Tax Comm¶n v. Citizen
Band Potawatomi Indian Tribe, 498 U.S. 505 (1991) (cigarette taxes); Oklahoma Tax Comm¶n v Sac & Fox
Nation, 508 U.S. 114 (1993) (income taxes and motor vehicle excise taxes and registration fee). Actions brought
in federal court by Indian tribes to enjoin state taxes are not barred by 28 U.S.C. § 1341. Moe v. Salish & Kootenai
Tribes, 425 U.S. 463 (1976).
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accomplished early, by an early substitution of tribal taxes to replace any state and local
taxes that will be removed as a result of the reaffirmed reservations post-McGirt. In other
words, the continuation of current tax burdens, but with revenues now allocated to the
tribes, will likely be more palatable to tribal members than a current reduction in state and
local taxes followed at some indefinite point in the future by tribal taxes that would then
be seen as imposing new tax burdens.
However, some or all of the Five Tribes may be reluctant or unable to take on the
administrative burdens associated with imposing these taxes, and may also fear that the
imposition of new tribal taxes that are seen as at the expense of state and local tax revenues
will result in aggressive push back from those state and local tax authorities. Both of these
concerns can potentially be mitigated by intergovernmental compacts.
Section V. of the OTC Report addresses mitigation strategies from the state¶s
standpoint, and one of those is that ³the State could enter one or more compacts with the
tribes for collection and apportionment of various tax types´ and points out that
³[h]istorically, the State and the tribes have engaged in compacts for cigarette and tobacco
taxes, motor fuel taxes, and license tags.´290 Such compacts might lessen the
administrative burdens on the tribes with respect to collection and enforcement of tribal
taxes and provide an incentive to the State and local governments (assuming the latter are
made parties to the compacts) to recognize rather than dispute expanded tribal taxing
powers.
New compacts between the tribes and the state could allow the state to continue to
enforce and collect sales and income taxes as before McGirt, with a remittance of the taxes
collected from otherwise exempt tribal citizens to the tribes at a compacted rate that would
compensate the state for shouldering the significant administrative burdens of collections
and enforcements.
Tribal citizens would generally see no differences in the way the taxes are
administered before and after McGirt, state and local authorities would not suffer a
complete loss of the revenues from these taxes, while the Tribes could receive new tax
revenue streams that could be put to use by the Tribes, such as in fostering economic
development throughout their reservations.
However, imposing new tribal taxes to replace state and local taxes that can no
longer be imposed is only one policy approach the tribes may consider. To the extent that
exemptions from state and local taxes may now be available to tribal members living
within their own newly reaffirmed reservations, these exemptions may serve as powerful
lures to tribal citizens not currently residing, working, or doing business in their
reservations. Economic development within the reservations could be spurred by the return
of nonresident tribal members attracted by the more favorable tax environment for
members residing and working or doing business in their reservations.291 Tribes would be
making the same decisions to impose or not impose income taxes as several states have

290. OKLAHOMA TAX COMM¶N, supra note 21, at 20.
291. But see EagleWoman & Wastewin, supra note 110, at 13±16 (noting that state and local authorities have
increasingly opposed any tax policy that would create a favorable tax environment for tribal and tribal member
businesses relative to those of nonmembers, and that these authorities promote a ³level playing field´ argument
that might require extending state and local concurrent taxing jurisdiction to overlap tribal taxing jurisdiction).
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done as part of their overall economic development strategies.
Economic development within reaffirmed reservations, particularly development
that benefits tribal citizens, will likely be an overriding goal of the Five Tribes. It may be
wise to tout their reservations as particularly well-suited to serve as laboratories for the
development of strategies to help revitalize rural economies. Most of the areas of the
reservations are rural or contain only relatively small cities and towns, and have generally
suffered from the same economic maladies that have afflicted much of rural and smalltown America. In fact, tribal governments and business entities, as critical economic
drivers for small towns, have been well-documented, even prior to McGirt.
Partnerships involving the tribes and state, local, and federal authorities could
experiment with economic development strategies for rural reservation economies and
help develop blueprints for rural development that could be exported to other areas of the
country. Taxing policy could be a part of these efforts, and tribal advocacy for new federal
and state tax legislation that would provide additional tax incentives to support economic
revitalization on the reservations could be an important next step.
McGirt will likely have significant implications for the tribes, particularly as to tribal
criminal jurisdiction. However, it is doubtful that expanded criminal jurisdiction holds the
promise of greater potential benefit to tribes and their members than the exercise of civil,
including taxing, jurisdiction. On the other hand, these potential benefits will likely be
realized only with a considered strategy that recognizes risks but also appreciates the
potential gains from a more proactive assertion of tribal sovereignty over reaffirmed
reservations.292

292. See id. at 17±22 (arguing for economic development consistent with a ³tribalist economic theory,´ one
that would integrate ³both the contemporary revenue generating activities of Tribal Nations through economic
development and the values traditional to tribal peoples of generosity, service, stewardship, conservationism,
humility, connectedness, and responsibility.´ 
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