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I. INTRODUCTION

“The human animal differs from the lesser primates in his passion

for lists of Ten Best.”* To be sure, any such ranking — whether of all-

star athletes or the greatest Supreme Court Justices — is a personal
matter, bound to be based upon the lister’s own subjective evaluation.

After all, as Justice Frankfurter points out, “Greatness in the law is

1 Bernard Schwartz is the Chapman Distinguished Professor of Law at the University of

Tulsa College of Law, Tulsa, Oklahoma.

1. DAviD WALLECHINSKY ET AL., THE BOOK oF LisTs at xvii (1977).

93
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not a standardized quality, nor are the elements that combine to attain
it.”2 There are no “objective” standards of comparison between the
Justices — no batting averages like those which distinguish the Ty
Cobbses or Ted Williamses from their lesser counterparts.

Perhaps the most that can be done here is to apply Justice Stew-
art’s celebrated aphorism to Supreme Court greatness: “I could never
succeed in [defining it]. But I know it when I see it....”* It may be
impossible to say exactly what makes a great Justice. But I know
greatness when I see it. These are the ten whom I know as the ten
greatest in Supreme Court History:

1. John Marshall (1755-1835), Chief Justice of the United States,

1801- 1835

Joseph Story (1779-1845), Justice, United States Supreme

Court, 1811-1845

Roger Brooke Taney (1777-1864), Chief Justice of the United

States, 1836-1864

Stephen J. Field (1816-1899), Justice, United States Supreme

Court, 1863-1897

Oliver Wendell Holmes (1841-1935), Justice, United States

Supreme Court, 1902-1932

Louis Dembitz Brandeis (1856-1941), Justice, United States

Supreme Court, 1916-1939

Charles Evans Hughes (1862-1948), Justice, United States

Supreme Court, 1910-1916, Chief Justice of the United States,

1930-1941

8. Hugo Lafayette Black (1886-1971), Justice, United States
Supreme Court, 1937-1971

9. Earl Warren (1891-1974), Chief Justice of the United States,
1953-1969

10. William J. Brennan, Jr. (1906- ), Justice, United States

Supreme Court, 1956-1990

N A LN

II. THE JusTicES*
A. The Ten Greatest
1._ John Marshall

“[[Jf American law,” says Justice Holmes, “were to be repre-
sented by a single figure, sceptic [sic] and worshipper alike would

2. WiLLiaM D. PEDERSON & NORMAN W, PROVIZER, GREAT JusTICES OF THE U.S.
SupreME CourT 3 (1993) (quoting Felix Frankfurter, The Supreme Court in the Mirror of Jus-
tices, 105 U. Pa. L. Rev. 781, 784 (1957)).

3. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).

4. Portions of this section of the text are derived from BERNARD SCHWARTZ, A HISTORY
oF THE SuprreME CoURT (1993). :
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agree without dispute that the figure could be one alone, and that one,
John Marshall.”> Certainly, more so than any other justice, Marshall
has been the subject of inquiry. His role in constructing the keystone
of the constitutional-law arch was crucial. “[T]he extraordinary judg-
ments of Mr. Chief Justice Marshall upon constitutional law”® have
been confirmed over the ages by the continuing imprimatur of the
highest Court. Ever since his day, the Court’s governing approach has
been associated with Marshall, has never been successfully challenged
as sound constitutional principle, and has remained the keystone of
our constitutional edifice.

Marshall’s task was to translate the constitutional framework into
the reality of decided cases. He was not merely the expounder of our
constitutional law; he was its author, its creator. “‘Marshall found the
Constitution paper; and he made it power,” said James A. Garfield.
‘He found a skeleton, and he clothed it with flesh and blood.”””

The roster of Marshall’s principal decisions is a list of leading
American constitutional law principles. His most important opinions
were summarized by Beveridge in the following manner:

In Marbury vs. Madison® [Marshall] established that fundamental

principal of liberty that a permanent written constitution controls a

temporary Congress; . . . in M’Culloch vs. Maryland® and Cohens vs.

Virginia'® he made the Government of the American people a living

thing; but in Gibbons vs. Ogden,'* he welded that people into a unit
by the force of their mutual interests.?

A major part of our constitutional law has been merely gloss upon
these key Marshall opinions. Without the principles established by
these opinions, the American constitutional system would be entirely
different.

For Marshall, the law was essentially a social instrument — with
the Constitution itself to be shaped to special and particular ends.
The Constitution was not to be applied formalistically; it must be ap-
plied in light of its purpose. To Marshall, there was no doubt that the

5. Tue MIND AND FartH oF Justice HorMmes 385 (Max Lemer ed., 1943).
6. 1 JosepH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES at ix
(Melville M. Bigelow ed., 1905) (5th ed. 1891).
7. CuArRLES WARREN, A HISTORY OF THE AMERICAN Bar 402 (Howard Fertig, Inc. ed.,
Little, Brown, and Co. 1966) (1911).
8. 5 U.S. (1 Cranch) 137 (1803).
9. 17 U.S. (4 Wheat.) 316 (1819).
10, 19 U.S. (6 Wheat.) 264 (1821).
11. 22 U.S. (9 Wheat.) 1 (1824).
12, 4 ALBERT J. BEVERIDGE, THE LiFE OF JOHN MaRsHALL 430 (1919).
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organic instrument’s overriding purpose was to establish a nation en-
dowed with all necessary governmental powers. At the Chief Justice’s
death, John Quincy Adams wrote that Marshall “settled many great
constitutional questions favorably to the continuance of the Union.
[He] has.cemented the Union. . . .”13

The key to Marshall’s conception is his seminal dictum: “[W]e
must never forget, that it is a constitution that we are expounding.”4
Justice Frankfurter once described this as the “most important, single
sentence in American Constitutional Law.”> It set the theme for con-
stitutional construction — the Constitution should not be read as “an
insurance clause in small type, but [as] a scheme of government . . .
intended for the undefined and unlimited future.”'6

Marshall interpreted the Constitution to lay the legal foundation
of an effective nation. He consistently aimed to use the Supreme
Court for that purpose. During his tenure, instrumentalist jurispru-
dence reached its climax. More so than any other jurist, Marshall em-
ployed the law as a means to attain the political and economic ends
that he favored. In this sense, he was the very paradigm, during our
law’s formative era, of the result-oriented judge. Moreover, the law
which he used was, in major part, molded by him as well. Marshall’s
ability to both shape and use the law is evident in his public-law deci-
sions: “[H]e hit the Constitution much as the Lord hit the chaos, at a
time when everything needed creating.”” The constitutional princi-
ples which Marshall proclaimed in his cathedral tones were, in large
part, principles of his own creation.

Marshall was undoubtedly one of the greatest legal reasoners.!®
But his ability to reason effectively only masked the fact that he au-
thored as well as expounded his legal doctrines. His public-law opin-
ions were based on supposedly timeless basic principles which, once
accepted, led by unassailable logic to the conclusions that he favored.
In Marshall’s seminal opinions “[t]he movement from premise to con-
clusion is put before the observer as something more impersonal than
the working of the individual mind. It is the inevitable progress of an

13. Diary of John Quincy Adams (July 10, 1835) in WARREN, supra note 7, at 421,

14. McCulloch v. Maryland, 17 U.S (4 Wheat.) 316, 407 (1819).

15. Feux FRANKFURTER Remmisces 166 (Harlan B. Phillips ed., 1960) (emphasis
omitted).

16. Id.

17. Jomn P. FRANK, MARBLE PALACE 62 (1972).

18. G. EDWARD WHITE, THE MARSHALL COURT AND CULTURAL CHANGE 373 (1988).
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inexorable force.”*® Even Marshall’s strongest critics were affected by
the illusion. “All wrong, all wrong,” we are told was the despairing
comment of one critic, “but no man in the United States can tell why
or wherein.”?°

Marshall was once described by a contemporary as “too much
disposed to govern the world according to rules of logic.”?! Marshall
the logician is, of course, best seen in his magisterial opinions, which,
to an age still under the sway of the syllogism, built up in broad
strokes a body so logical that it baffled his critical contemporaries.?
To Marshall, however, logic, like law, was only a tool. Indeed, the
great Chief Justice’s opinions taken together are a prime judicial ex-
ample of the famous Holmes aphorism: “The life of the law has not
been logic: it has been experience.”? Marshall, more than any other
early judge, molded his decisions to accord with “[t]he felt necessities
of the time.”2* If this was often intuitive rather than conscious on his
part, his intuitions certainly furthered his notion of the public interest.

For Marshall, then, the constitution was a tool, and the same was
true of the common law. Both public law and private law were em-
ployed to lay the doctrinal foundations of the polity and economy
which served his nationalistic vision of the new nation. Compared to
Jefferson’s, Marshall’s vision may have been conservative. However,
though their visions may not have been the same, both the great Chief
Justice and his lifelong antagonist looked at the law from an instru-
mentalist point of view.

Jefferson wrote of “the rancorous hatred which Marshall bears to
the government of his country.”> However, both men simply had dif-
ferent conceptions of what the American polity should become. Mar-
shall himself saw all too acutely that the Jeffersonian theme was
sweeping all before it. “In democracies,” he noted in 1815, “which all
the world confirms to be the most perfect work of political wisdom,
equality is the pivot on which the grand machine turns.”?¢ As he grew
older, Marshall fought the spread of the equality principle, notably in

19. SeELECTED WRITINGS OF BENJAMIN NATHAN CARDOZO 34243 (Margaret E. Hall ed.,

20. EpwarD S. CORWIN, JOHN MARSHALL AND THE CONSTITUTION 124 (1919).

21. 2 BEVERIDGE, supra note 12, at 437.

22. CoRrwiN, supra note 20, at 123-24.

23. Ouver W. Hornes, THE CoMMoN Law 1 (Boston, Little Brown, and Co. 1881).

24. Id.

25. 9 THe WRITINGS OF THOMAS JEFFERSON 275 (Paul L. Ford ed., 1898).

26. John Marshall to Richard Peters, July 21, 1815, Marshall Papers, Library of Congress,
quoted in SCHWARTZ, supra note 4, at 68.
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the Virginia Convention of 1829-1830. As he saw it, “equality de-
mands that he who has a surplus of anything in general demand
should parcel it out among his needy fellow citizens.”?’

However, though Marshall’s last effort against the triumph of
Jacksonian democracy was doomed to failure, the broader battle for
acceptance of his conception of law was triumphantly vindicated.
Even those persons least conversant with our public law know that
Marshall’s conception of the Constitution has dominated Supreme
Court jurisprudence, particularly during the present century. But the
same has also been true of Marshall’s concept of private law. The
Marshall Court decisions which adapt the common law to the needs of
the expanding market economy led the way to the remaking of private
law in the entrepreneurial image. Free individual action and decision
became the ultimate end of law, as well as that of society itself. Law
became a prime instrument for the continent’s conquest and for the
opening of the economy to men of all social strata. Paradoxically per-
haps, it was Marshall, opponent of Jefferson-Jackson democracy
though he was, whose conception of law laid the constitutional corner-
stone for a legal system furthering opportunity and equality in the
marketplace to an extent never before imagined.

2. Joseph Story

Joseph Story was the youngest Justice ever appointed, as well as
the most learned scholar ever to sit on the Supreme Court. On the
Marshall Court, Story supplied the one thing the great Chief Justice
lacked — legal scholarship. “Now, Story,” Marshall once said to his
colleague, “that is the law; you find the precedents for it.”?® Story’s
scholarship was, indeed, prodigious. “Brother Story here . .. can give
us the cases from the Twelve Tables down to the latest reports,”?®
Marshall said on another occasion. If Marshall disliked the labor of
investigating legal authorities to support his decisions, Story reveled in
it. His opinions were usually long and learned and relied heavily on
prior cases and writers.

Moreover, Story himself was also a leading writer upon whom
American judges relied during the last century. Indeed, when discuss-
ing the legal sources used for his study of the American democracy, de

27. Id.

28. Corw, supra note 20, at 116.

29. WiLLiaM PLUMER, JR., LIFE OF WiLLIAM PLUMER 205-206 (1857), quoted in GERALD T.
DunnE, JusTiCE JOSEPH STORY AND THE RISE OF THE SUPREME Court 91 (1970).
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Tocqueville wrote, “I have consulted the three most respected com-
mentaries: the Federalist, . . . Kent’s Commentaries, and those of Jus-
tice Story.”*® Kent and Story were the two great commentators on the
developing law; there appeared for the first time in their works sys-
tematic expositions of early American law.

Kent was author of the American Blackstone — the first general
survey of the law in this country®! — although it was Story who pub-
lished the first great specialized treatises on American law. “I have
now published seven volumes,” he wrote in 1836, “and, in five or six
more, I can accomplish all I propose.”* By the end of his career he
had published nine treatises (in thirteen volumes) on subjects ranging
from constitutional to commercial law. Story’s treatises confirmed the
victory of the common law in the United States and presented judges
with authoritative guides.

Story’s best-known work — his three-volume Commentaries on
the Constitution® — was really just a restatement of the Marshall con-
stitutional doctrines in textual form. Accepted as a classic as soon as
it appeared, the Story volumes confirmed the Marshall construction as
accepted law. They showed, through virtual clause-by-clause analysis,
that the Marshall-Story jurisprudence was the “correct” constitutional
doctrine. With Story’s work, the nationalistic view of governmental
power was firmly established, at least legally. Marshall’s view could
finally serve as the basis for the harmonization of law with the coun-
try’s newly-emerging economic forces.

Justice Story soon became the principal supporter of the Marshall
constitutional doctrines on the bench as well. Story’s opinion in Mar-
tin v. Hunter’s Lessee®* contributed as much as any the Chief Justice
delivered to laying the jurisprudential foundation of a strong nation.
Indeed, the opinion was one that, save for some turgidity of language,
the Chief Justice could have written. Without doubt, its impact was as
great as any Marshall opinion. After Story delivered his Martin opin-
ion, there was no disputing the appellate power of the U.S. Supreme
Court over state court decisions. He demonstrated conclusively that
the Union itself could not continue if state courts were able to defy it.

30. ANDRE JARDIN, TocouEVILLE 201 (1988).

31. James KenT, COMMENTARIES ON AMERICAN Law (New York, O. Halsted 1826-30).

32. 2 LrFE AND LETTERS OF JOsePH STORY 240 (William W. Story ed., Books for Libraries
Press 1971) (1851).

33, JosepH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES (Bos-
ton, Little, Brown, and Company 1833).

34. 14 US. (1 Wheat.) 304 (1816).
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But Story was not simply a junior Marshall. Much as Marshall
was the prime molder of early American public law, Story left his im-
print on American private law. Early American commercial and ad-
miralty law were largely Story’s creation. His opinions strikingly
exemplified the common law’s capacity to reshape itself to meet the
changing needs of the new industrial order. Story’s important deci-
sions blended the law of trusts with the rudimentary law of corpora-
tions to produce the modern business corporation, a hybrid creature
with organizational and managerial functions divorced from the con-
trol of capital, but with the ability to conduct its own affairs like a
natural person.

Bank of the United States v. Dandridge® played a key role in the
development of corporations. That case saw Chief Justice Marshall
taking an unusual narrow view, and refusing to allow corporations to
show approval of their agents acts by presumptive testimony, but only
by written record and vote. Marshall’s approach would have required
corporate contracts to be cast in the elaborate forms of English law,
with a record and vote required for each contract. That holding would
have substantially hindered the growth of the business corporation in
this country.

In Dandridge, however, Story, not Marshall, spoke for the Court.
Story held that approval could be shown by presumptive evidence.
He stated specifically that the English common law governing corpo-
rations was irrelevant to an American corporation created by statute.
Instead, corporations were to be treated like natural persons: “[T]he
acts of artificial persons afford the same presumptions as the acts of
natural persons.”36

Dandridge played a vital part in the development of the business
corporation, which (as Kent noted) was beginning to “increase in a
rapid manner and to a most astonishing extent.”®” By permitting cor-
porations to operate as freely as individuals, Story played a crucial
role in accommodating the corporate form to the demands of an ex-
panding American economy. The ability of the American courts to
adapt the common law to the new nation’s requirements is nowhere
better seen than in Dandridge.

Writing to a British judge, Story noted the predicament in which
American law had found itself. “We had not the benefit of a long-

35. 25 U.S. (12 Wheat.) 64 (1827).
36. Id. at 70.
37. 1 CHARLES WARREN, THE SUPREME COURT IN UNITED STATES HISTORY 697 (1922),
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established and well-settled jurisdiction, and of an ancient customary
law. ... The...Law was in a great measure a new system to us; and
we had to grope our way as well as we could . . . .38 Story’s great
work was to restate common law and equity in American form. The
result justified Story’s “hope that a foundation has now been laid,
upon which my successors in America may be able to build with more
ease and security than fell to my lot.”3°

Story was well aware of the need to modify common-law doc-
trines to make them suitable for the republican institutions and bur-
geoning economy on this side of the Atlantic. In Van Ness v. Pacard,*
he consciously altered the common-law rule on fixtures to make it
serve the needs of the mobile business economy and, in Dandridge,
he permitted the corporate person to operate as freely as individu-
als.*2 In his writings, Story also sought to build an American system
upon the common-law foundation and to state its principles in a man-
ner that would further the polity and economy that he favored. In this
sense, he was as much an instrumentalist as Marshall or, indeed, any
jurist of his time.

Above all others, Story laid the foundations of modern financial
law. Though a Republican when appointed, Story had none of the
Jeffersonian hostility toward business. Instead, he espoused the new
gospel of capitalism. Commerce, he declared, “imparts life and intelli-
gence to the body politic, increases the comforts and enjoyments,”
and “liberalizes and expands the mind, as well as fosters the best inter-
ests of humanity.”#® To this end, progress in the field depended upon
the creation of a uniform commercial law upon which businessmen
could rely. Uniform commercial law, made by the federal judges with-
out the interference of juries (merchants, as Story noted, “are not
fond of juries”)* and according to accepted mercantile custom and
convenience, was what the commercial community wanted.*> Some of

38. 1 Story, supra note 32, at 318.

39. Id. at 319.

40. 27 U.S. (2 Pet.) 52 (1829).

41, 25 U.S. (12 Wheat.) 64 (1827).

42. In aletter to Kent, Story wrote, “1. . rejoice, that the Supreme Court has at last come
to the conclusion, that a corporation is a cmzen, an artificial citizen, I agree, but still a citizen.” 2
STORY, supra note 32, at 469.

43, THE MISCELLANEOUS WRITINGS OF JOSEPH STORY 93-94 (William W. Story ed., Da
Capo Press 1972) (1852).

44. 1 Story, supra note 32, at 270.

45. R. KenT NEWMYER, SUPREME COURT JUSTICE JOSEPH STORY 124-25 (1985).
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the most important Story opinions contributed to the establishment of
such a law.46

To jurists such as Story, the instrumentalist conception of law was
implicit in all their legal works. “It is obvious,” Story wrote in an 1825
article, “that the law must fashion itself to the wants, and in some sort
to the spirit of the age.”¥” In that article Story spoke of the growth of
commercial law — the field where Story’s emphasis was most clearly
placed on the ends to be served by the developing law. Commercial
law, above all other law, “must . . . expand with the exigencies of soci-
ety.”*® The old legal landmarks “no longer indicate the travelled
road, or mark the busy, shifting channels of commerce.”*® Here, “[a]s
new cases arise, they must be governed by new principles . . . .”0
Above all, the law should “favor every attempt to build up commer-
cial doctrines upon the most liberal foundation.”>?

Despite his Republican (Jeffersonian) origins, Story is usually
considered a paradigm of the conservative judge. But his approach to
private law — particularly as it relates to commercial development —
was transforming. Story, more than any other Justice, helped ensure
that our private law would have a common-law foundation that would
be adaptable to the conditions of the new nation. Story, as well as
Kent, restated the common law in American form. Their work so
clearly presented American common law that the courts’ energies
could be devoted to applying the new principles to concrete cases.

3. Roger Brooke Taney

How can Taney, the Chief Justice who presided over the most
discredited decision in Supreme Court history, be placed on a list of
the ten greatest Justices? However great his one judicial blunder, the
answer remains that Taney’s monumental mistake in Dred Scot®?
should not overshadow his numerous accomplishments on the Court.
Taney was second only to Marshall in laying the foundation of our
constitutional law.>

46. E.g., Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842); De Lovio v. Boit, 7 F. Cas. 418 (C.C.D.
Mass. 1815).

47. THE MISCELLANEOUS WRITINGS OF JOSEPH STORY, supra note 43, at 279,

48. Id.

49. Id.

50. Id

51. Id. at 287.

52. Scott v. Sandford, 60 U.S. (19 How.) 393 (1856).

53. FRANKFURTER, THE COMMERCE CLAUSE UNDER MARSHALL, TANEY AND WAITE 73
(1964).
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Taney was the first Chief Justice to wear trousers; his predeces-
sors had always given judgment in knee breeches.>* There was some-
thing of portent in his wearing democratic garb beneath judicial
robes;> under Taney and the new majority appointed by President
Andrew Jackson, the Supreme Court for the first time mirrored the
Jacksonian emphasis upon public power as a counterweight to the
property rights stressed by the Federalists and the Whigs.

Taney was one of the foremost exponents of Jacksonian democ-
racy; some scholars say that the Jacksonian political theory is more
completely developed and more logically stated in Taney’s writings
than anywhere else.>® This assertion may be extreme, but it cannot be
denied that Taney’s years on the Court marked a growing judicial con-
cern for safeguarding the rights of the community — a burgeoning
emphasis on public, not private, welfare. “We believe property should
be held subordinate to man, and not man to property,” declared a
leading Jacksonian editor, “and therefore that it is always lawful to
make such modifications of its constitution as the good of Humanity
requires.””” Under Chief Justice Taney, the Court elevated this con-
cept to the constitutional plane.’

The most significant development under the Taney Court was the
seminal concept of the police power — the most important constitu-
tional instrument by which property rights may be limited. It was the
Taney Court which first gave to the notion of police power something
like its modern connotation. “But what,” Taney asked in the 1847 Li-
cense Cases,

are the police powers of a State? They are nothing more or less

than the powers of government inherent in every sovereignty to the

extent of its dominions. And whether a State passes a quarantine
law, or a law to punish offenses, or to establish courts of justice, or
requiring certain instruments to be recorded, or to regulate com-
merce within its own limits, in every case it exercises the same

power; that is to say, the power of sovereignty, the power to govern
men and things within the limits of its dominion.”

Of course, such a broad conception of state power over internal
government may be inconsistent with the fullest exertion of individual
rights. Taney saw this inconsistency as inherent in the very nature of

54. CarL B. SwisHER, RoGER B. Taney 359 (1935).

55. Id.

56. CHarLEs W. SmITH, ROGER B. TANEY 3 (1936).

57. Orestes Brownson, “Laboring Classes,” BostoN QUARTERLY REVIEwW 481 (October
1840), quoted in ARTHUR M. SCHLESINGER, THE AGE OF JACKSON 312 (1945).

58. 46 U.S. (5 How.) 504, 583 (1847).
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the police power. Indeed, his chief contribution was to recognize and
articulate the superior claim, in approptiate cases, of public over pri-
vate rights. The Taney Court developed the police power as the basic
instrument through which property might be controlled in the public
interest. Community rights were thus ruled “paramount to all private
rights . . ., and these last are, by necessary implication, held in subor-
dination to this power, and must yield in every instance to its proper
exercise.”®

It was Taney’s opinion in the License Cases which gave currency
to the “police power” concept as a necessary complement to the ex-
pansion of governmental power, an outstanding feature of the Jackso-
nian period. During that period “the demand went forth for a large
governmental programme: for the public construction of canals and
railroads, for free schools, for laws regulating the professions, for anti-
liquor legislation . . . .”%° In the police power concept, the law devel-
oped the constitutional theory needed to enable the states to meet the
public demand. The Taney Court could thus clothe the states with the
authority to enact social legislation for the welfare of their citizens.
Government was given the “power of accomplishing the end for which
it was created.”®® Through the police power a state might, “for the
safety or convenience of trade, or for the protection of the health of
its citizens,”? regulate the rights of property and person. Thence-
forth, a principal task of the Supreme Court was to be determination
of the proper balance between individual rights and the police power.

Edward S. Corwin compares what he calls the “constitutional
revolution” reported in “Volume 301 of the United States Supreme
Court Reports [to] a single counterpart in the Court’s annals. I mean
Volume 11 of Peters’s Reports, wherein is recorded the somewhat
lesser revolution in our constitutional law precisely 100 years earlier,
which followed upon Taney’s succession to Marshall.”%?

It is customary to point to the drastic change that occurred in
constitutional jurisprudence when Taney succeeded Marshall. The
traditional historical view was summarized over a generation ago by
Justice Frankfurter:
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[E]ven the most sober historians have conveyed Taney as the leader
of a band of militant ‘agrarian,” ‘localist,” ‘pro-slavery’ judges, in a
strategy of reaction against Marshall’s doctrines. They stage a dra-
matic conflict between Darkness and Light: Marshall, the architect
of a nation; Taney, the bigoted provincial and protector of slavery.®*

Such an approach is incorrect. “It is not true that Taney accom-
plished a wholesale reversal of Marshall’s doctrines.”®* To be sure,
the Justices appointed by President Jackson and his successors inevita-
bly had a different outlook than their predecessors, products of an
earlier day. As already emphasized, Taney and his colleagues shared
the Jacksonian belief that property rights must be subject to control by
the community.

But the Taney Court did not translate wholesale the principles of
Jacksonian democracy into constitutional law. Instead, paradoxical
though it may seem, the erstwhile Jacksonian politicians did as much
as Marshall and his colleagues to promote economic development and
the concentrations of wealth and financial power that were its inevita-
ble concomitants.

Chief Justice Taney may have had the strong Jacksonian bias
against what Jackson called “the multitude of corporations with exclu-
sive privileges which [the moneyed interests] have succeeded in ob-
taining in the different States,”%S but it was the Taney opinions in cases
like Charles River Bridge v. Warren BridgeS” and Bank of Augusta v.
EarleS® which opened the door to the greatest period of corporate ex-
pansion in our history. The statistics underline the stimulus given to
corporate expansion by the decisions favorable to corporate personal-
ity rendered by the Taney Court. In the 1830s and 1840s there was a
sharp increase in the number of corporations, particularly those en-
gaged in manufacturing.% Before Taney, only $50 million was in-
vested in manufacturing; that figure had grown to $1 billion by 1860.7

Perhaps the major change in the jurisprudence of the Taney
Court arose from its tendency, in doubtful cases, to give the benefit of
the doubt to the existence of state power far more than had been the
case in Marshall’s day; but this is far from saying that Taney and his
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confreres were ready to overturn the edifice of effective national au-
thority constructed so carefully by their predecessors. On the con-
trary, like Jackson himself, they were strong believers in national
supremacy where there was a clear conflict between federal and state
power. When state authorities acted to interfere with federal power,
Chief Justice Taney and his colleagues were firm in upholding federal
supremacy. Hence, despite its greater willingness to sustain state au-
thority, it is unfair to characterize the Taney Court as concerned only
with states’ rights.

When the occasion demanded, Taney could assert federal power
in terms characterized by Chief Justice Hughes as “even more ‘na-
tional’ than Marshall himself.””* This is shown dramatically by The
Genesee Chief v. Fitzhugh,”> which arose out of a collision between
two ships on Lake Ontario. A damage suit was brought in a federal
court under an 1845 statute extending federal admiralty jurisdiction to
the Great Lakes and connecting navigable waters. The constitutional-
ity of this law was upheld in The Genesee Chief. An earlier case’ had
confined the territorial extent of federal admiralty jurisdiction to that
followed under English doctrine, namely, to the high seas and to rivers
only as far as the ebb and flow of the tide extended. In a small island
like Britain, where practically all streams are tidal, such a limitation
might be adequate, but it hardly proved so in a country of continental
extent.

The Taney opinion in The Genesee Chief well illustrates the man-
ner in which the law changes to meet changed external conditions.
When the Constitution went into operation, the English “tidal flow”
test of admiralty jurisdiction may well have sufficed. In the original
thirteen states, as in England, almost all navigable waters were tide-
waters. With the movement of the nation west and the consequent
growth of commerce on the inland waterways, the English test became
inadequate. “It is evident,” says the Taney opinion,

that a definition that would at this day limit public rivers in this
country to tide-water rivers is utterly inadmissible. We have
thousands of miles of public navigable water, including lakes and
rivers in which there is no tide. And certainly there can be no rea-
son for admiralty power over a public tide-water, which does not

71. Charles E. Hughes, Roger Brooke Taney, 17 A.B.A. J. 785, 787 (1931).
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1995] SUPREME COURT SUPERSTARS 107

apply with equal force to any other public water used for commer-
cial purposes . . . .™

An inexorable advocate of states’ rights would scarcely have writ-
ten The Genesee Chief opinion. In fact, the extreme Jacksonian on the
Court, Justice Daniel, flatly refused to countenance the “revolution-
ary”” enlargement of federal jurisdiction approved by the decision
and delivered a stinging dissent. But Daniel’s opinion was (as he him-
self conceded) “contracted and antiquated, unsuited to the day in
which we live.””¢ The Taney opinion was dictated by sound common
sense; it was a legitimate nationalizing decision brought on by the
changed conditions resulting from the geographic growth of the na-
tion. As Ralph Waldo Emerson put it, in commenting on the case,
“The commerce of rivers, the commerce of railroads, and who knows
but the commerce of air balloons, must add an American extension to
the pondhole of admiralty.”””

A decision like The Genesee Chief shows how difficult it is to pig-
eonhole Justices like Taney. His states’-rights heritage did not blind
him to the need for effective federal governmental power. His distrust
of corporations did not make him disregard the practical possibilities
of the corporate device and its utility in an expanding economy. In-
deed, it was Taney, Justice Frankfurter tells us, “who adapted the Con-
stitution to the emerging forces of modern economic society.””®
Jacksonianism was, at bottom, only an ethical conception of the social
responsibilities of private property.”® To translate that conception
into decisions like that in the Charles River Bridge case was the great
constitutional contribution of the Taney Court.

Henry Clay, who had led the fight against Taney’s confirmation,
was later to tell the Chief Justice that “no man in the United States
could have been selected, more abundantly able to wear the ermine
which Chief Justice Marshall honored.”® The judgment of history has
confirmed the Clay estimate. The pendulum has shifted from the
post-Dred Scott censures by men like Charles Sumner to the more
sober estimate of those who sat with Taney on the bench or argued
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before him at the Bar. According to a vituperative denunciation pub-
lished at his death, Taney “was, next to Pontius Pilate, perhaps the
worst that ever occupied the seat of judgment.”®! Today we reject
such partisan bias and agree with the estimate of Justice Frankfurter:
The devastation of the Civil War for a long time obliterated the
truth about Taney. And the blaze of Marshall’s glory will perma-
nently overshadow him. But the intellectual power of his opinions
and their enduring contribution to a workable adjustment of the
theoretical distribution of authority between two governments for a
single people, place Taney second only to Marshall in the constitu-
tional history of our country.

4. Stephen J. Field

If influence upon the law is a criterion of judicial greatness, there
were few Justices who deserve inclusion in my list more than Stephen
J. Field. For it was he who elevated the laissez-faire conception of law
to the level of accepted doctrine. That occurred toward the end of the
nineteenth century when, as Justice Frankfurter tells us, the Justices
“wrote Mr. Justice Field’s dissents into the opinions of the Court.”83
It was Justice Stephen J. Field who was largely responsible for the
expansion of substantive due process that became the major theme of
constitutional jurisprudence during the Gilded Age.

Field himself was one of the most colorful men ever to sit on the
highest Court. He was the brother of David Dudley Field (himself
one of the great names in American legal history), studied law in his
brother’s New York office, and began his legal career there as a part-
ner in 1841. A few years later, he was, as he put it, “swept away by the
current which set, in 1849, for the Eldorado of the West.”%* He joined
the gold rush to California, becoming a frontier lawyer and carrying a
pistol and bowie knife. He became involved in a quarrel with a judge,
during which he was disbarred, sent to jail, fined, and embroiled in a
duel.®> His lengthy feud with another judge, David Terry (Chief Jus-
tice of the California Supreme Court when Field won election to that
body in 1857), led Terry to threaten to shoot Field. Years later, in
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1889, when Field had long been a Justice of the United States
Supreme Court, Terry assaulted him in a restaurant and was shot by a
federal marshal assigned to guard Field. The marshal was indicted for
murder, but the Supreme Court held the killing justified.®

Field was appointed to the Supreme Court by President Lincoln
in 1863. His years on the Court saw the law responding to the de-
mands of the burgeoning capitalism of the post-Civil War period by
insulating business from governmental interference. Field was the
leader in inducing the Court to employ the Due Process Clause to
protect property rights. He served in an influential capacity on the
Court for over thirty-four years — the longest tenure save that of Jus-
tice William O. Douglas. While on the Court, Field wrote 620 opin-
ions, then a record for any Justice.

Justice Field’s most important opinions were dissents, but as the
Frankfurter quote above tells us, they were ultimately written into
Supreme Court jurisprudence. Indeed, it was Field who first showed
the potential of the dissenting opinion as what Chief Justice Hughes
was to call “an appeal to the brooding spirit of the law, to the intelli-
gence of a future day, when a later decision may possibly correct the
error into which the dissenting judge believes the court to have been
betrayed.”®” Field’s appeals for the constitutionalization of laissez
faire may not at first have swayed a majority of his colleagues; but it
took only a quarter century for “the rejected dissents of Mr. Justice
Field [to have] gradually established themselves as the views of the
Court.”s8

The starting point for this development was the Slaughter-House
Cases.3® That decision set the early theme for interpretation of the
recently adopted Fourteenth Amendment — a restrictive approach
which adopted the limited view that the amendment was intended
only to protect the Negro in his newly acquired freedom. Under that
view, the Due Process Clause could not be used to strike down state
restrictions on property rights. For over a decade after it was decided,
Slaughter-House sharply confined the reach of the Fourteenth
Amendment and its Due Process Clause.?
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The law at issue in Slaughter-House gave one company the exclu-
sive right to slaughter livestock in New Orleans. This law, voted amid
charges of widespread bribery, put one thousand butchers out of busi-
ness. But it was held constitutional despite the Fourteenth Amend-
ment. Four Justices, however, strongly disputed the Court’s “casual
dismissal” of the Due Process Clause.®® As summarized by Justice
Frankfurter, “four dissenting Justices, under the lead of Mr. Justice
Field, sought to encrust upon the undefined language of the due pro-
cess clause the eighteenth century ‘law-of-nature’ doctrines.”*

To Justice Field, the Fourteenth Amendment was not limited to
protection of the emancipated race. Instead, “It is general and univer-
sal in its application” and “was intended to give practical effect to the
declaration of 1776 of inalienable rights, rights which are the gift of
the Creator, which the law does not confer, but only recognizes.”?

Moving from the rights guaranteed in the Declaration of Inde-
pendence to substantive due process was a natural transition for the
Slaughter-House dissenters. As they saw it, “Rights to life, liberty,
and the pursuit of happiness are equivalent to the rights of life, liberty,
and property. These are the fundamental rights which can only be
taken away by due process of law . . . .”% A law like that at issue in
Slaughter-House, in the dissenting view, did violate due process: “[A]
law which prohibits a large class of citizens from adopting a lawful
employment, or from following a lawful employment previously
adopted, does deprive them of liberty as well as property, without due
process of law.”®>

Much of the substance of public law history in the next quarter
century involved the elevation of the Slaughter-House dissents into
the law of the land. The judicial development starts with cases involv-
ing railroad regulation. In the Granger Cases,’® the Court followed
the strict Slaughter-House approach, ruling that the Due Process
Clause did not subject the legislative judgment in fixing rates to judi-
cial review: “For protection against abuses by legislatures the people
must resort to the polls, not to the courts.””
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Justice Field wrote a dissent that was a strong protest against the
Granger decision. If, he asserted, the majority position

be sound law, if there be no protection, either in the principles upon

which our republican government is founded, or in the prohibitions

of the Constitution against such invasion of private rights, all prop-

erty and all business in the State are held at the mercy of a majority

of its legislature.®

The Due Process Clause, Field went on, “has a much more ex-
tended operation than [the] court. . . has given to it.”® The clause, he
stressed, protects “liberty” and “property.” For Field, “liberty” meant

freedom to go where one may choose, and to act in such manner,

not inconsistent with the equal rights of others, as his judgment may

dictate for the promotion of his happiness; that is, to pursue such

callings and avocations as may be most suitable to develop his ca-
pacities, and give to them their highest enjoyment.'°

According to one commentator, this statement illustrates “Field’s
conviction that the word secures the beneficent state of economic af-
fairs which is the first condition of social justice. . . . It is economic
liberty he is talking about; it is Sumnerism he is preaching.”'%? More
specifically, the Field statement defines liberty in terms of Herbert
Spencer’s first principle!®? and is, like it, based upon hostility toward
governmental interferences with economic liberty.

Field goes on in his Granger dissent to say that the “same liberal
construction . . . should be applied to the protection of private prop-
erty”?% in the Due Process Clause, which “places property under the
same protection as life and liberty.”'% “Of what avail,” Field asked in
one of the Granger Cases, “is the constitutional provision that no
State shall deprive any person of his property except by due process of
law, if the State can, by fixing the compensation which he may receive
for its use, take from him all that is valuable in the property?”1%°

Field’s dissents fell on.anything but deaf ears. The extreme
Granger approach was itself abandoned during the next decade. The
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Court soon held that the power to regulate was not the power to con-
fiscate;!% whether rates fixed were unreasonable “is eminently a ques-
tion for judicial investigation, requiring due process of law.”1%? The
rule laid down was that the Due Process Clause permits the courts to
review the substance of rate fixing legislation — at least to determine
whether particular rates are so low as to be confiscatory.1%

The judicial balance definitely shifted toward Justice Field’s due
process approach during the 1880s and 1890s. This was true not only
in the Supreme Court, but also in the state courts. “With Field as their
chief authority, the state courts in decision after decision made it clear
that liberty, property, and due process of law were not to be narrowly
construed.”® The New York court, which had first given due process
its substantive gloss in the pre-Civil War period,''° again led the way.
Anticipating the language of the Supreme Court in cases such as All-
geyer v. Louisiana'! and Lochner v. New York,''? the New York court
declared in 1885 that the “liberty” protected by due process meant
one’s right to live and work where and how he will;!*3 laws that limit
one’s choice or place of work “are infringements upon his fundamen-
tal rights of liberty, which are under constitutional protection.”!4
Other state courts followed a similar due process approach during the
next few years; particularly the courts in Illinois and Pennsylvania.!!®
The state decisions had a direct influence on the Supreme Court’s
adoption of the substantive due process concept: “All that happened
was that the Supreme Court joined hands with most of the appellate
tribunals of the older states.”?16

The joining of hands occurred in Allgeyer v. Louisiana,*'" a deci-
sion which, according to Justice Frankfurter, “wrote Mr. Justice Field’s
dissents into the opinions of the Court.”'® In Allgeyer, for the first
time, a state law was set aside on the ground that it infringed upon the
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“liberty” guaranteed by due process. The statute in question prohib-
ited an individual from contracting with an out-of-state insurance
company for a policy covering property within the state. Such a law, it
was held, “deprives the defendants of their liberty without due process
of law.”1?® The “liberty” referred to in the Due Process Clause, said
the opinion, embraces property rights, including that to pursue any
lawful calling: “In the privilege of pursuing an ordinary calling or
trade and of acquiring, holding and selling property, must be em-
braced the right to make all proper contracts in relation thereto

.. .20 A state law that takes from its citizens the right to contract
out51de the state for insurance on their property deprives them of
their “liberty” without due process.

Between the dictum of the Granger Cases, that for protection
against legislative abuse “the people must resort to the polls, not to
the courts,” and Allgeyer v. Louisiana and its progeny “lies the history
of the emergence of modern large-scale industry, of the consequent
public control of business, and of judicial review of such regula-
tion.”?*! Thenceforth, all governmental action — whether federal or
state — would have to run the gauntlet of substantive due process.
The substantive as well as the procedural aspect of such action would
be subject to the scrutiny of the highest Court: “The legislatures had
not only domestic censors, but another far away in Washington, to
pass on their handiwork.”'2

For Justice Field and the Court that adopted his approach, sub-
stantive due process was not utilized merely to control governmental
action in the abstract. Court control was directed to a particular pur-
pose, namely, the invalidation of state legislation that conflicted with
the doctrine of laissez faire that dominated thinking at the turn of the
century.'® What Justice Frankfurter termed “the shibboleths of a
pre-machine age . . . were reflected in juridical assumptions that sur-
vived the facts on which they were based. . . . Basic human rights
expressed by the constitutional conception of ‘liberty’ were equated
with theories of laissez faire.”>* The result was that due process “be-
came the rallying point for judicial resistance to the efforts of the
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states to control the excesses and relieve the oppressions of the rising
industrial economy.”1%°
- To Justice Field, the law had become a negative concept to be

used to implement a laissez-faire policy. He dissented in the Granger
Cases because the law “sanctions intermeddling with all business and
pursuits in property in the community.”??¢ In an important opinion,
Field quoted Adam Smith on the worker’s property interest in his la-
bor: “To hinder his employing this strength and dexterity in what
manner he thinks proper” is “a manifest encroachment upon the just
liberty both of the workman” and his employer.'?” Among the “ina-
lienable rights” protected by due process is “the right to pursue any
lawful business or vocation . . . without let or hindrance.”'?8 By this
he meant the right to engage in economic activity “in any manner not
inconsistent with the equal rights of others”??® — still another version
of Herbert Spencer’s first principle.!3°

Upon his retirement in 1897, Field delivered a valedictory which
stated that the law was “[t]he safeguard that keeps the whole mighty
fabric of government from rushing to destruction. This negative
power, the power of resistance, is the only safety.”?®? The role of the
jurist was not to create new rules and doctrines that would further
societal development but to follow a nonintervention policy while
such development proceeded unimpaired. Jurists were needed who
would ensure that economic forces could assert themselves freely.

To us, a century later, Field’s laissez-faire approach appears an
extreme shifting of the balance in favor of property rights. However,
it set the tone for constitutional law for half a century. That Justice
Field’s own views were, indeed, extreme is shown by his opinion in the
Income Tax Case.®* The Court there ruled invalid the federal income
tax law of 1894, even though a similar statute had previously been
upheld. The decision can be explained less in legal terms than in
terms of the personal antipathies of the Justices. Opposing the stat-
ute, Joseph H. Choate depicted the income tax as “a doctrine worthy
of a Jacobin Club,”?** the “new doctrine of this army of 60,000,000 —
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this triumphant and tyrannical majority — who want to punish men
who are rich and confiscate their property.”'34

Such an attack upon the income tax (though, technically speak-
ing, irrelevant) found a receptive ear. “The present assault upon capi-
tal,” declared Justice Field, “is but the beginning. It will be but the
stepping-stone to others, larger and more sweeping, till our political
contests will become a war of the poor against the rich; a war con-
stantly growing in intensity and bitterness.” If the Court were to sanc-
tion the income tax law, “it will mark the hour when the sure
decadence of our present government will commence.”1*

The judge who felt this way about a tax of 2 percent on annual
incomes above $4,000 was the same Justice who furnished the newly
fashioned tool of substantive due process, by which the law was made
into an instrument for the judicial protection of private enterprise.

5. Oliver Wendell Holmes

Oliver Wendell Holmes is usually considered the most influential
Associate Justice ever to sit on the Supreme Court. I have already
quoted Holmes’ statement that if American law were to be repre-
sented by a single figure, all would agree that the figure would be John
Marshall. It is also true that if our law were to be represented by a
second figure, most jurists would say that it should be Holmes himself.
It was Holmes, more than any other legal thinker, who set the agenda
for modern American jurisprudence. In doing so, he became as much
a part of American legend as law: the Yankee from Olympus — the
patrician from Boston who made his mark on his own age and on ages
still unborn as few men have done. To summarize Holmes’s work is to
trace the development of law from the nineteenth-century to the pres-
ent day. Indeed, a major part of twentieth-century Supreme Court
doctrine is a product of Holmes’ handiwork.

The great Holmes theme was stated at the very outset of his ca-
reer, in The Common Law:

The life of the law has not been logic: it has been experience. The
felt necessities of the time, the prevalent moral and political theo-
ries, intuitions of public policy, avowed or unconscious, even the
prejudices which judges share with their fellow-men, have had a
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good deal more to do than the syllogism in determining the rules by
which men should be governed.!®

When Holmes wrote these words, he was pointing the way to a
new era of jurisprudence that would, in Francis Biddle’s words, “break
down the walls of formalism and empty traditionalism which had
grown up around the inner life of the law in America.”**” The courts,
Holmes urged, should recognize that they must perform a legislative
function, in its deeper sense. “[T]he secret root from which the law
draws” its life is “consideration of what is expedient for the commu-
nity . . . .”1%® “The felt necessities of the time,” intuitions of what best
serve the public interest, “even the prejudices which judges share with
their fellowmen” — all have much more to do with determining the
legal rules which govern the society than does logic.*® The formalistic
jurisprudence that judges professed to be applying early in this cen-
tury was actually the result of their view of public policy, perhaps “the
unconscious result of instinctive preferences and inarticulate convic-
tions, but none the less traceable to views of public policy in the last
analysis.”140

On the Supreme Court itself, Holmes’ two great contributions
were recently summarized by Judge Posner:

1. In the Lochner dissent and other famous opinions opposing the

use of the due process clause of the Fourteenth Amendment to pre-

vent social and economic experimentation by the states, Holmes

created the . . . theory of judicial self-restraint. . . .

2. In his opinions in Schenck, Abrams, and Gitlow, which launched

the “clear and present danger” test and the “marketplace of ideas”

conception of free speech, Holmes laid the foundations not only for

the expansive modern American view of free speech but also for the

double standard in constitutional adjudication that is so conspicuous

a feature of modern constitutional law: laws restricting economic

freedom are scrutinized much less stringentlly than those restricting

speech and other noneconomic freedoms.'#

The theme of judicial self-restraint was repeated many times in
Holmes opinions. Its most famous expression was in Lochner v. New
York#? — aptly characterized by Chief Justice Rehnquist as “one of
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142. 198 U.S. 45 (1905).



1995] SUPREME COURT SUPERSTARS 117

the most ill-starred decisions that [the Court] ever rendered.”'** The
Lochner statute prescribed the maximum hours bakers could work in
a week. In holding the law invalid, the majority substituted its in-
dependent judgment for that of the legislature and decided for itself
that the statute was not reasonably related to any of the ends for
which governmental power might validly be exercised.'** The Loch-
ner Court struck down the statute as unreasonable because a majority
of the Justices disagreed with the economic theory on which the state
legislature had acted.

Justice Holmes consistently rejected such an approach. “[A] con-
stitution,” he urged, “is not intended to embody a particular economic
theory, whether of paternalism . . . or of laissez faire.”*> Holmes con-
tinually reiterated that, “as a judge he was not concerned with the
wisdom of the social policy involved” in a challenged legislative act.'46
The responsibility for determining what measures were necessary to
deal with economic and other problems lay with the people and their
elected representatives, not judges. In Holmes’ view, the test to be
applied was whether a reasonable legislator — the legislative version
of the “reasonable man” — could have adopted a law like that at is-
sue. Was the statute as applied so clearly arbitrary that “legislators
acting reasonably could not have believed it to be necessary or appro-
priate” for public health, safety, morals, or welfare?47

In the individual case, to be sure, the legislative judgment might
well be debatable. But that was the whole point about Holmes’ ap-
proach. Under it, opposed views of public policy, respecting business,
economic, and social affairs, were considerations for the legislative
choice'*® to which the courts must defer unless it was demonstrably
arbitrary and irrational.'¥® “In short, the judiciary may not sit as a
superlegislature to judge the wisdom or desirability of legislative pol-
icy determinations . . . in the local economic sphere, it is only the . . .
wholly arbitrary act, which cannot stand . . . .”0

But, the theme of judicial restraint was overridden by another
Holmes theme in cases involving the freedom of expression guaran-
teed by the First Amendment. The governing criterion here was the
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Clear and Present Danger Test which Holmes developed just after
World War I. Under this test, even speech advocating unlawful action
was not to be restricted unless “the words used are used in such cir-
cumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress
has a right to prevent.”’>! Speech may be restricted only if there is a
real threat — a danger, both clear and present, that the speech will
lead to an evil that the legislature has the power to prevent.

Although the Clear and Present Danger Test has been criticized
by some as too restrictive, it represented a real step forward in favor
of free speech. As characterized by Justice Brandeis, Holmes’ test “is
a rule of reason. Correctly applied, it will preserve the right of free
speech both from suppression by tyrannous, well-meaning majorities
and from abuse by irresponsible, fanatical minorities.”1>?

Holmes’ contribution was, however, greater than the constitu-
tional doctrines just discussed. Holmes, more than any other Justice,
pointed the way to a whole new era of jurisprudence. Holmes’ con-
cept of law was essentially positivist. Hence, he once wrote, “I don’t
care a damn if twenty professors tell me that a decision is not law if I
know that the courts will enforce it.”?53

Holmes’ positivist approach was, however, different in important
respects from that followed by other jurists at the time. In the first
place, he rejected the mechanical formalism that characterized the law
of the period. From his early days, he deprecated “the notion that the
only force at work in the development of the law is logic.”?%* At the
beginning of The Common Law, he specifically denied that the law
could be dealt with as if it were contained in a book of mathematics.!>
The legal process is not the same as doing one’s sums right.

Of course, formal logic is the method of jurisprudence; the lan-
guage of law is mainly the language of logic. “And the logical method
and form flatter that longing for certainty and for repose which is in
every human mind.” But the longing can never be satisfied:
“[C]ertainty generally is illusion, and repose is not the destiny of
man.” To be sure, “You can give any conclusion a logical form. You
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always can imply a condition in a contract. But why do you imply
it?7156

Holmes answers “[you imply iJt . . . because of some belief as to
the practice of the community or of a class, or because of some opin-
ion as to policy.”*>” Here we have the principal difference between
Holmes’ conception of law and that of the dominant jurisprudence of
the day. For Holmes, the law was consciously made to give effect to
the policies that would promote the needs of the society. Neither
logic nor “elegantia juris” was the life of the law; the life of the law
was the work of the courts based on “considerations of what is expedi-
ent for the community concerned.”'>® The key to Holmes’ conception
lies in what he wrote of Chief Justice Lemuel Shaw: “[F]ew have lived
who were his equals in their understanding of the grounds of public
policy to which all laws must ultimately be referred.”’>® At the time,
the law was looked upon as something developed through gradual ac-
cretion — found through discovering and applying principles that
were “the necessary product of the life of society, and therefore inca-
pable of being made at all . . . .”*¢0 Jurisprudence was based upon the
assumption that the law was a closed, logical system. “Judges do not
make law: they merely declare the law which, in some Platonic sense,
already exists.”*6! The judicial function was limited to the discovery
of the true rules of law and had nothing to do with adapting them to
changing needs.

Holmes’ concept of law was, on the contrary, based upon “con-
scious recognition of the legislative function ¢f the courts.”*6? In a
1909 opinion, Holmes wrote, “Law is a statement of the circumstances
in which the public force will be brought to bear upon men through
the courts.”’%> The judges may have professed to deduce their rules
from a priori postulates, but they were “able and experienced men,
who know too much to sacrifice good sense to a syllogism.”'¢* In a
deeper sense, Holmes declared, the work of the courts is legislative:

It is legislative in its grounds. The very considerations which judges
most rarely mention, and always with an apology, are the secret root
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from which the law draws all the juices of life. I mean, of course,

considerations of what is expedient for the community concerned.

Every important [legal] principle . . . is in fact and at bottom the

result of more or less definitely understood views of public

policy.16°
Hence, “every rule [a body of law] contains is referred articulately and
definitely to an end which it subserves. . . .”166

Holmes not only showed that the law was made in accordance
with policy considerations, he also believed that it should consciously
be so made. Instead of a system based upon logical deduction from a
priori principles, the Holmes concept was one of law fashioned to
meet the needs of the community. Law was once again to be a “utili-
tarian instrument” for the satisfaction of social needs.'é” Legal princi-
ples were to be derived from “accurately measured social desires”
and, for these, “[w]hat proximate test . . . can be found except . . .
conformity to the wishes of the dominant power . . . in the
community?”168

The law was to be judged, not by “the simple tool of logic,”*° but
by “its effects and results.”?’® More than that, the law could be
molded to yield the results best suited to the particular society. A
famous Holmes statement speaks of “[lJaw, wherein, as in a magic
mirror, we see reflected, not only our own lives, but the lives of all
men that have been!”?”! To Holmes, however, the law was more than
a reflection of society. It also served the society which it reflected and
could be shaped to further the goals sought by the community.
Holmes would have none of the negative approach to conscious law-
making followed by the dominant jurisprudence. James C. Carter, the
leading legal philosopher of the day, had declared, “The Written Law
is victorious upon paper and powerless elsewhere.”'”? To Holmes this
was — to use one of his favorite epithets — “humbug.”’”

Yet, if Holmes opened the door to the twentieth-century concep-
tion of law, he himself did not enter fully into the legal edifice that lay
beyond. Holmes anticipated the later approach to law as consisting of
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patterns of judicial conduct. He showed that law should be defined,
not in terms of rules derived from a priori immutable postulates, but
in terms of the way judges act. In addition, he stressed that “the
judges themselves [had] their duty of weighing considerations of social
advantage.”'’* Not logic, but “the felt necessities of the time”'” are
the primary forces at work in the development of the law.'”® Once
again, the law was seen to be a means to an end — the instrument by
which the society secures “the ends which the several rules seek to
accomplish.”?7?

Still, though Holmes’ jurisprudence was to return American law
to an instrumentalist conception, it was, in Holmes himself, largely a
value-free instrumentalism. For Holmes “the proper attitude is that
we know nothing of . . . values and bow our heads — seeing reason
enough for doing all we can and not demanding the plan of campaign
of the General — or even asking whether there is any general or any
plan.”'7® The law was to serve social ends, but it was not for the jurist
to determine those ends. Instead, he should give effect to “the ex-
isting notions of public policy.”'” When it came to “the development
of a corpus juris the ultimate question is what do the dominant forces
of the community want and do they want it hard enough . . .-.”*%°

It so happened that the Holmes concept of law led to his doctrine
of judicial restraint. That, in turn, led to his reluctance to invalidate
regulatory legislation.’®! Thus, he came to be lionized as the great
“liberal” on the bench. Yet the whole point about Holmes’ jurispru-
dence was that his personal views (“he was ‘liberal’ only in the nine-
teenth-century sense of that term,”'®* basically “uncritical about the
orthodox economic axioms on which he had been brought up”)'s?
were irrelevant to his legal work.

What is plain, however, is that it was Holmes who set legal
thought on its coming course. When Holmes asserted in The Com-
mon Law that, “[t]he life of the law has not been logic: it has been
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experience,” and that the law finds its philosophy in “considerations
of what is expedient for the community concerned,”® he was sound-
ing the clarion of twentieth-century jurisprudence. If the law reflected
the “felt necessities of the time,”?® then those needs rather than the-
ory should determine what the law should be. These were not, to be
sure, the views followed by American judges and lawyers at the begin-
ning of this century — or even by the majority of the Supreme Court
during Holmes’ tenure on that tribunal. But the good that men do
also lives after them. If the nineteenth century was dominated by the
passive jurisprudence of men like James C. Carter, the twentieth was,
ultimately, to be that of Mr. Justice Holmes.

6. Louis D. Brandeis

Louis D. Brandeis was another Justice who added a new dimen-
sion to legal thought — one that emphasized the facts to which the
law applied. “In the past,” Brandeis tells us, “the courts have reached
their conclusions largely deductively from preconceived notions and
precedents. The method I have tried to employ in arguing cases
before them has been inductive, reasoning from the facts.”?86

The Brandeis method was inaugurated by the brief submitted by
him in Muller v. Oregon'®” — a new form of legal argument, ever
since referred to as the Brandeis Brief. To persuade the Court to up-
hold an Oregon law prohibiting women from working in factories
more than ten hours a day, Brandeis marshaled an impressive mass of
statistics to demonstrate “that there is reasonable ground for holding
that to permit women in Oregon to work . . . more than ten hours in
one day is dangerous to the public health, safety, morals or wel-
fare.”’88 The Brandeis Brief and argument in Muller were devoted
almost entirely to the facts — and to facts not in the record, but which
the Court was asked to accept as “facts of common knowledge.”18°
The Muller brief contains 113 pages; only two of them are devoted to
argument on the law.

The Muller Court upheld the Oregon law and did so by relying
upon the Brandeis approach, expressly noting in its opinion how the
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Brandeis Brief had supplied the factual basis for its decision. Muller
thus was, as Justice Frankfurter termed it, “‘epoch making,’ . . . be-
cause of the authoritative recognition by the Supreme Court that the
way in which Mr. Brandeis presented the case — the support of legis-
lation by an array of facts which established the reasonableness of the
legislative action, however it may be with its wisdom — laid down a
new technique for counsel.”’®® The Brandeis Brief still remains the
model for constitutional cases.

With the Brandeis Brief, the courts were brought down to the
solid earth of facts. Interventions in the economy were to be judged,
not by whether they were logically consistent with an a priori principle
of absolute liberty of contract, but by whether they were justified by
the factual background that had led to their enactment. According to
a critic of the prior prevailing jurisprudence, “For one who really un-
derstands the facts and forces involved, it is mere juggling with words
and empty legal phrases.”® The Brandeis Brief ensured that the
judges would begin to understand the “facts and forces involved.”

For Brandeis, his Muller brief marked the culmination of his ca-
reer before his Supreme Court appointment. He grew up in Louis-
ville, attended Harvard Law School (where he compiled an academic
record still unequaled), and went into practice in Boston in 1879,
where he formed a partnership with his fellow Harvard classmate, Sa-
muel D. Warren. The firm prospered, and its success gave Brandeis
the financial independence to devote an increasing amount of time to
work, often without pay, on behalf of unions, consumers, and small
stockholders. He came to be known as the “People’s Attorney” for
his dedication “with a monastic fervor to what he conceived to be the
service of the public.”?

Brandeis was appointed to the Supreme Court in 1916 and was
confirmed over bitter opposition, both by business interests and the
organized Bar (Brandeis himself wrote that “[t]he dominant reasons
for the opposition . . . are that he is considered a radical and is a
Jew.”)'% On the bench, Justice Brandeis continued to use the new
technique he had developed in his Muller brief — emphasizing the
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facts in the resolution of legal issues, particularly “the facts of modern
industry which provoke regulatory legislation.”1%

Brandeis on the bench was only a more exalted version of Bran-
deis in the forum. If the Brandeis Brief replaced the “black-letter”
judge with “the man of statistics and the master of economics,”*** Jus-
tice Brandeis himself was the prime exemplar of the new jurist in ac-
tion. Above all, as in his brief, the Justice was a master of the facts in
his opinions. For him the search of the legal authorities was the begin-
ning, not the end, of research. He saw that the issues which came to
the Court were framed by social and economic conditions unimagined
even a generation before. Hence, “the judicial weighing of the inter-
ests involved should, he believed, be made in the light of facts, socio-
logically determined and more contemporary than those which
underlay the judicial approach to labor questions at the time.”%

Detailed knowledge of the facts was the foundation of the Bran-
deis process of decision. Justice Holmes recalled that his colleague
“had an insatiable appetite for facts.”'®” Once, after Brandeis had
marshaled his usual mass of facts in one of his opinions, Holmes char-
acterized a Justice who had written the other way, “I should think [he]
would feel as if a steam roller had gone over him.”1%

The Brandeis emphasis upon facts, both at the Bar and on the
high bench, created what Justice Frankfurter calls “a new technique”
in jurisprudence.’®® Until Brandeis, says Frankfurter, “social legisla-
tion was supported before the courts largely in vacuo — as an abstract
dialectic between ‘liberty’ and ‘police power,’ unrelated to a world of
trusts and unions, of large-scale industry and all its implications.”2%
With Brandeis, all this changed. In his briefs and opinions, “the facts
of modern industry which provoke regulatory legislation were, for the
first time, adequately marshaled before the Court.”20!

194. Felix Frankfurter, Mr. Justice Brandeis and the Constitution, in MR. JUSTICE BRANDEIS
52 (Felix Frankfurter ed., 1932).

195. HoLMEs, supra note 154, at 187.

196. DeAN ACHESON, MORNING AND Noon 82 (1965).

197. 2 Hormes-Laski, supra note 153, at 28.

198. Id. at 209.

199. Frankfurter, supra note 194, at 52.

200. Id.

201. Id



1995] SUPREME COURT SUPERSTARS 125

Brandeis’ fact-centered style may have “rarely sparkled,” but the
Justice’s “purpose was education and persuasion” rather than attain-
ment of the Holmes-like epigrammatic immortality.2’> A Brandeis
opinion referred to

[t]he change in the law by which strikes once illegal and even crimi-

nal are now recognized as lawful. . . . This reversal of a common-

law rule was not due to the rejection by the courts of one principle

and the adoption in its stead of another, but to a better realization

of the facts of industrial life.2%3

Brandeis himself was the means by which this realization was
achieved,?%

The Brandeis method was used for a particular purpose. The Jus-
tice completely rejected the prevailing notion that the law was to be
“equated with theories of laissez faire.”?®> Brandeis firmly believed
that “[r]egulation . . . is necessary to the preservation and best devel-
opment of liberty. We have long curbed the physically strong, to pro-
tect those physically weaker. More recently we have extended such
prohibitions to business. . . . The right to competition must be limited
in order to preserve it.”20

If twentieth-century law has enabled the society to move from
laissez faire to the Welfare State, that has been true in large part be-
cause it has accepted the Brandeis approach. Emphasis upon the facts
has led to increasing understanding of the reality that called for inter-
ventions in the economy. “The small man,” said Brandeis, “needs the
protection of the law,” but, under the laissez-faire conception, “the
law becomes the instrument by which he is destroyed.”?? If the law
simply allows the market to operate, “you have necessarily a condition
of inequality between the two contending forces.”2%8

To prevent that result, “business must yield to the paramount in-
terests of the community.”?%° The social and economic perils of the
industrial age require interventions in the economy that business con-
siders arbitrary and oppressive.?® The Brandeis jurisprudence was a
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major factor in leading the law to adopt a more benign attitude to
economic regulation. “Nobody,” Brandeis once wrote, “can form a
judgment that is worth having without a fairly detailed and intimate
knowledge of the facts.”?!! The Brandeis technique helped persuade
jurists that the legal conception of “liberty” should no longer be “sy-
nonymous with the laissez faire of Herbert Spencer.”*? Instead, ju-
rists have come to believe with Brandeis that “[r]egulation . . . is
necessary to the preservation and best development of liberty.”?!3
That in turn has led to acceptance of the Brandeis rejection of laissez
faire as the foundation of our jurisprudence.

7. Charles Evans Hughes

When Chief Justice Taft resigned, President Hoover nominated
Charles Evans Hughes to succeed him. Hoover later wrote, “It was
the obvious appointment.”?* Despite Hughes’ eminent qualifica-
tions, his nomination led to the bitterest confirmation fight over a
Chief Justice since Chief Justice Taney was named a century earlier.
Hughes’ chief opponent was Senator George Norris, who asserted,
“No man in public life so exemplifies the influence of powerful combi-
nations in the political and financial world as does Mr. Hughes.”?>
Despite the opposition, Hughes was confirmed by a vote of fifty-two
to twenty-six.

Chief Justice Hughes was sixty-eight when he was appointed —
the oldest man chosen to head the Court. However, he undertook his
new duties with the vigor of a much younger person. In addition, his
more than distinguished career endowed him with prestige which few
in the highest judicial office had had. “He took his seat at the center
of the Court,” Justice Frankfurter was to write, “with a mastery, I sus-
pect, unparalleled in the history of the court . .. .”?16

“Central casting,” Chief Justice Rehnquist tells us, “could not
have produced a better image of a chief justice, and his presence
matched his appearance.”!” As a leader of the Court, Hughes must
be ranked with Marshall and Taney. Whatever the test of leadership,
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in Frankfurter’s words, “Chief Justice Hughes possessed it to a con-
spicuous degree. In open court he exerted this authority by the mas-
tery and distinction with which he presided. He radiated this
authority in the conference room.”?'® The Hughes manner of con-
ducting the Court’s business has been described by Frankfurter, who
had served as a Justice under him:

In Court and in conference he struck the pitch, as it were, for the
orchestra. He guided discussion by opening up the lines for it to
travel, focusing on essentials, evoking candid exchange on subtle
and complex issues, and avoiding redundant talk. He never
checked free debate, but the atmosphere which he created, the

moral authority which he exerted, inhibited irrelevance, repetition,

and fruitless discussion.2!®

The Hughes conferences were military-like models of efficiency.
According to Justice Brandeis these “lasted for six hours and the
Chief Justice did virtually all the speaking.”??® This was an exaggera-
tion, but Hughes is still noted for his tight control over the conference
discussion. “Rarely did anyone speak out of turn,” and Hughes made
sure that the discussion did not stray from the issues he had stated in
his incisive presentation.”?! As Chief Justice Rehnquist puts it, “you
did not speak up in that conference unless you were very certain that
you knew what you were talking about. Discipline and restraint was
the order of the day.”??? Seeing Hughes preside, Justice Frankfurter
concludes, “was exciting, quietly exciting, just as every member of the
orchestra, I'm sure was taut when Koussevitsky conducted and Tos-
canini conducted.”*?3

The new Chief Justice’s leadership abilities were precisely what
the Court needed to enable it to confront its most serious crisis in
almost a century. Some years earlier, Justice Holmes had written that,
while things at the Court were quiet then, it was really only “the quiet
of a storm centre.””?* The same could be said of the Court when
Hughes took its center chair.
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From outward appearances, the Hughes Court also seemed quiet
— ready to continue along the conservative path taken by its prede-
cessors. Yet from almost the beginning of the new Chief Justice’s ten-
ure, it was “enclosed in a tumultuous privacy of storm.”??s In
decisions like that in the Adkins case,??6 the Court’s conservative core
had carried their laissez-faire interpretation of the Constitution to the
point where there was, in the famous Holmes phrase, “hardly any
limit but the sky to the invalidating of [laws] if they happen to strike a
majority of this Court as for any reason undesirable.”??? In Planned
Parenthood v. Casey,?®® the 1992 abortion case, the Court itself stated
that the pre-Hughes decisions were “exemplified by” the 1923 deci-
sion in “Adkins v. Children’s Hospital . . . in which this Court held it to
be an infringement of constitutionally protected liberty of contract to
require the employers of adult women to satisfy minimum wage
standards.”?2°

By the time of the Hughes Court, the Planned Parenthood opin-
ion tells us, “the Depression had come and, with it, the lesson that
seemed unmistakable to most people by 1937, that the interpretation
of contractual freedom protected in Adkins rested on fundamentally
false factual assumptions about the capacity of a relatively unregu-
lated market to satisfy minimal levels of human welfare.”?** When
Chief Justice Hughes ascended the bench early in 1930, the country
was already deep in the most serious economic crisis in our history.
The crisis only became worse as the Hughes term went on — putting
the entire leadership of the country, and not least the Court itself, to
perhaps its most severe test.

The new Chief Justice had to meet the test with a Court com-
posed almost entirely of Justices who had served under his predeces-
sor. Four of the five Justices who had made up the Adkins majority
(Van Devanter, McReynolds, Sutherland, and Butler) were still on the
bench, serving as the nucleus for decisions extending the Taft Court’s
jurisprudence. Despite this, the new Chief Justice was able to per-
suade a bare majority that the Constitution should no longer be
treated as a legal sanction for laissez faire. Writing in 1941, Justice
Jackson asserted, “The older world of laissez faire was recognized
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everywhere outside the Court to be dead.”?! It was Chief Justice
Hughes who ensured that the same recognition penetrated the Marble
Palace.

It is true that Chief Justice Hughes, like other Court heads who
ultimately led important changes in Court jurisprudence (Chief Justice
Warren, in particular, comes to mind), proceeded slowly during his
first years in the Court’s center chair. In 1937, however, he was able
to lead the Court to what amounted to a veritable revolution in the
Court’s jurisprudence, which one commentator characterized as
“Constitutional Revolution, Ltd.”232

Justice Frankfurter once said that Chief Justice Hughes “was, in
fact, the head of two courts, so different . . . was the supreme bench in
the two periods of the decade during which Hughes presided over
it.”>33 The first Hughes Court sat from the Chief Justice’s appoint-
ment in 1930 until 1937. This period was dominated by decisions
which both nullified the most important New Deal legislation and re-
stricted state regulatory power. In both respects, the Court confirmed
the laissez-faire jurisprudence of its predecessors.

The grim economic background behind the New Deal measures,
however, indicated how totally unrealistic was reliance on laissez faire.
Giant industries prostrate, nationwide crises in production and con-
sumption, the economy in a state of virtual collapse — if ever there
was a need for exertion of federal power, it was after 1929. The mar-
ket and the states found the crisis beyond their competence. The
choice was between federal action and chaos. A system of constitu-
tional law that required the latter could hardly endure. The New Deal
decisions, the Supreme Court was later to concede, “produced a series
of consequences for the exercise of national power over industry con-
ducted on a national scale which the evolving nature of our industrial-
ism foredoomed to reversal.”3

The national economy could be resuscitated only by extended
federal intervention. For the Government in Washington to be able to
exercise regulatory authority upon the necessary national scale, it was
essential that the Supreme Court liberalize its construction of the
Constitution. To quote Justice Roberts:
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An insistence by the court on holding federal power to what seemed
its appropriate orbit when the Constitution was adopted might have
resulted in even more radical changes in our dual structure than
those which have been gradually accomplished through the exten-
sion of the limited jurisdiction conferred on the federal
government. 23>

In the 1992 Planned Parenthood case, the Court itself referred to “the
terrible price that would have been paid if the Court had not over-
ruled as it did.”?3¢

It was Chief Justice Hughes who was responsible for the reversal
in jurisprudence that occurred in 1937 — a reversal so great that its
effects justify the characterization of “constitutional revolution.”23?
On March 29, 1937, Chief Justice Hughes announced a decision up-
holding a minimum wage law, basically similar to the one the Adkins
Court had held to be beyond governmental power.?*® There is no
doubt that it was the Chief Justice himself who led the Court to repu-
diate cases such as Adkins. The Court to which Hughes came con-
tained, we saw, four of the conservative Justices who had made up the
Adkins majority. It also contained three liberal Justices (Brandeis,
Stone, and Cardozo), who were strongly in favor of overruling the
Adkins line of cases. The remaining members were the Chief Justice
and Justice Roberts, who had taken his seat at the same time as
Hughes.

Roberts himself was far from an outstanding Justice. “Who am
1,” he wrote after leaving the bench, “to revile the good God that he
did not make me a Marshall, a Taney, a Bradley, a Holmes, a Brandeis
or a Cardozo.”?*® He was nevertheless to play a crucial role as the
“swing man” in the Hughes Court. It had been his key vote that ena-
bled the conservative bloc to prevail in the decisions striking down the
important New Deal measures during the first part of Chief Justice
Hughes’ tenure. It was Justice Roberts’ vote as well that enabled the
Chief Justice to bring about the great jurisprudential reversal that
took place in 1937.

It was Chief Justice Hughes who persuaded Justice Roberts to
vote with the new majority in the minimum wage case. The success of
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his efforts was, of course, crucial to the Court’s acceptance of in-
creased governmental power as the foundation of the new constitu-
tional jurisprudence. Hughes himself fully realized the critical
importance of Roberts’ vote. He later told how, when the Justice told
him that he would vote to sustain the minimum-wage law, he almost
hugged him?* — which, coming from one with so great a reputation
for icy demeanor, says a great deal.

It was because of Hughes’ lead and his successful persuasion of
Justice Roberts that the Chief Justice was able to announce the deci-
sion upholding the minimum wage law and overruling Adkins. And it
was Hughes who wrote the landmark opinion in National Labor Rela-
tions Board v. Jones & Laughlin Steel Corp.?*' — the seminal decision
of the 1937 constitutional revolution. In it, the constitutionality of the
National Labor Relations Act of 1935 was upheld.?*? Justice Jackson
termed the decision there the most far-reaching victory ever won on
behalf of labor in the Supreme Court.?*® This was no overstatement,
for the 1935 Act was the Magna Carta of the American labor move-
ment. It guaranteed the right of employees to organize collectively in
unions and made it an unfair labor practice prohibited by law for em-
ployers to interfere with that right or to refuse to bargain collectively
with the representatives chosen by their employees. 24

The Labor Act was intended to apply to industries throughout
the Nation, to those engaged in production and manufacture as well as
to those engaged in commerce, literally speaking. But this appeared
to bring the Act directly in conflict with prior decisions drastically lim-
iting the scope of the Federal Government’s authority over interstate
commerce, including some of the decisions of the 1934-1936 period on
which the ink was scarcely dry. In the Jones & Laughlin case, these
precedents were not followed. “These cases,” laconically stated Chief
Justice Hughes for the Court, “are not controlling here.”*> Instead,
the Hughes opinion gave the federal power over interstate commerce
its maximum sweep. Mines, mills and factories, whose activities had
formerly been decided to be “local,” and hence immune from federal
regulation, were now held to affect interstate commerce directly
enough to justify Congressional control.
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Once again, there is no doubt that the Chief Justice himself was
primarily responsible for the Jones & Laughlin decision. In his
Hughes biography, Merlo J. Pusey emphasizes the vigor and thor-
oughness with which the Chief Justice presented Jones & Laughlin at
the conference. He also states that Hughes told him that he had not
“pleaded with Roberts to save the NLRB.”?%¢ The Hughes disclaimer
should be taken with a grain of salt. Strong Chief Justices, such as
Hughes and Earl Warren, are noted for their success in persuading
their colleagues to follow their views. Hughes never denied publicly
that he had influenced Justice Roberts’ vote. All he states in his Auto-
biographical Notes is, “I am able to say with definiteness that [Rob-
erts’] view in favor of [Jones & Laughlin] would have been the same if
the President’s [Court-packing] bill had never been proposed.”?’ Of
course, it would have, since it was the Chief Justice’s persuasion, not
the President’s threat, that led to the Roberts vote.

8. Hugo Lafayette Black

During the second third of this century, two members of the high-
est Court were the paradigms of the new constitutional jurisprudence:
Hugo Lafayette Black and Earl Warren. Neither had a defined philos-
ophy of law; neither was a founder, a leader, or even a follower of any
school of jurisprudence. Yet each had an influence upon twentieth-
century legal thought greater than almost all of the acknowledged
molders of jurisprudence. Their forte was one peculiar to the de-
mands of the emerging twentieth-century society — not so much ad-
aptation of the law to deal with changing conditions as a virtual
transformation of the law to meet a quantum acceleration in the pace
of societal change.

Chief Justice Rehnquist calls Justice Black the “most influential
of the many strong figures who have sat during . . . his Justiceship.”?4®
During much of the Black tenure, he and Justice Felix Frankfurter
were polar opposites on the Court. A recent book about the two is
titled The Antagonists.>*® Yet the issue between them was more basic
than the differences engendered by personal antipathies. At the core,
there was a fundamental disagreement over the proper role of the law
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in a period of unprecedented development. Frankfurter on the Court
remained true to the Holmes rule of restraint. For him, it was not for
the jurist to mold the course of societal change, but only to defer to
the course decreed by the political branches, who alone were given
the function of deciding these issues in a representative democracy.

Justice Black considered the Frankfurter restraint approach a re-
pudiation of the duty delegated to the judge. As Black saw it, abnega-
tion in the end came down to abdication by the Court of its essential
role. “If, as I think,” he wrote in a 1962 letter, “the judiciary is vested
with the supreme constitutional power and responsibility to pass on
the validity of legislation, then I think it cannot ‘defer’ to the legisla-
tive judgment ‘without abdicating its own responsibility . . . .””25° The
decision had to be made on the judge’s independent judgment; to “de-
fer” to others meant a passing of the buck that had been placed
squarely on the judge. To Black the judicial function meant that the
judge was to remain true to his own conception of law however much
it differed from that of the legislature or the prior law on the matter.

In a 1942 article, Justice Black characterized the changing juris-
prudence: “ [L]egal realism replaces legal fictionalism.”** Black him-
self was the prime example of the new approach in operation. The
law, said the Realists, is what the judges do in fact.2? Black carried
this one step further — what the judge does should be based upon his
own conception, without deference to the view of others or even the
fact that there is established law the other way.

Black’s approach in this respect was the basis for the two posi-
tions he most forcefully advocated on the Court: (1) the absolutist
view of the First Amendment, and (2) the incorporation of the Bill of
Rights in the Due Process Clause of the Fourteenth Amendment.

Without a doubt, in the popular mind Justice Black stands pri-
marily for the absolutist literal interpretation of the First Amendment.
The Black position meant, “without deviation, without exception,
without any ifs, buts, or whereases, that freedom of speech” was pro-
tected from any and all governmental infringements.>>®> When the
amendment says that no laws abridging speech or press shall be made,
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it means flatly that no such laws shall, under any circumstances, be
made.

Justice Black’s absolutist view has never been accepted by the
Court. Countless cases hold that, while speech is protected by the
First Amendment, that does not necessarily mean that it is wholly im-
mune from governmental regulation. Such rulings did not, however,
deter Black from following the view of law that he deemed correct.
The same was true of the Black assertion that the framers of the Four-
teenth Amendment sought to overrule the decision in Barron v.
Mayor of Baltimore,>>* which limited application of the Federal Bill of
Rights to federal action. The Bill of Rights, Black urged, was incorpo-
rated in the Due Process Clause of the Fourteenth Amendment.?>
This meant that all the Bill of Rights guarantees were binding upon
the states as well as the Federal Government. ’

Once again, the established law was clearly the other way. Since
1884,256 the Court had rejected the view that the Fourteenth Amend-
ment absorbed all the provisions of the Bill of Rights and hence
placed upon the states the limitations which the specific articles of the
first eight amendments had theretofore placed upon the Federal Gov-
ernment. Against the more than half century of uniform precedents,
Justice Black set only his own view of what the law should be, based
upon his reading of the relevant constitutional provision, that led him
to reject all the weighty precedents the other way and take issue with
what seemed so settled in Supreme Court doctrine.?’

As a Justice, Black used the law to reach the results that he be-
lieved would best serve the interests of the American society that he
saw developing. He had been a populist Senator and now he em-
ployed judicial power to make social policy that would favor the indi-
vidual and protect him against the governmental and corporate
interests that the law had fostered. From this point of view, Justice
Frankfurter’s satiric portrayal of Justice Black acting as though he
were “back in the Senate”?8 contained some truth. Black, however,
did not have any overriding social vision. His jurisprudence was in-
stead, like that of many of his judicial confreres, illustrative of the
pragmatic instrumentalism that had come to be dominant in American
law.
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In the end, however, it was Justice Black, not his great rival, who
ranks as a prime molder of twentieth-century legal thought. Black,
more than Frankfurter, was more in tune with contemporary constitu-
tional needs. History has vindicated the Black approach, for it has
helped protect personal liberties in an era of encroaching public
poWwer.

That Black’s absolutist advocacy was a prime mover in the First
Amendment jurisprudence of the past half century cannot be denied.
The absolutist view may not have been accepted, but the “firstness” of
the first Amendment has been firmly established. If, as he stated in an
opinion, “[f]reedom to speak and write about public questions . . . is
the heart”®?° of today’s constitutional scheme, it is in large part due to
Black’s consistent evangelism on the matter.

Similarly, Justice Black’s position on incorporation may never
have been able to command a Court majority. However, under
Black’s prodding, the Justices increasingly expanded the scope of the
Fourteenth Amendment’s Due Process Clause. Though the Court
continued to hold that only those rights deemed “fundamental” are
included in due process, the meaning of “fundamental” became flexi-
ble enough to accomplish virtually the result Black had urged. One by
one almost all the individual guarantees of the Bill of Rights were
absorbed into the Due Process Clause.2®® By the end of Black’s judi-
cial tenure, the rights which had been held binding on the states under
the Fourteenth Amendment included all the rights guaranteed by the
Bill of Rights except the right to a grand jury indictment and that to a
jury trial in civil cases involving over twenty dollars.?6! Justice Black
may have appeared to lose the Bill of Rights incorporation battle, but
he won the due process war.

Justice Black, as much as anyone, changed the very way we think
about public law. If the focus of juristic inquiry has shifted from du-
ties to rights and personal rights have been elevated to the preferred
plane — it has in large part been the result of Black’s jurisprudence.
If impact on legal thought is a hallmark of the outstanding judge, few
occupants of the bench have been more outstanding than Black. Jus-
tice Black led the Court to tilt the law in favor of individual rights and
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liberties and was, before Chief Justice Warren, the intellectual leader
in what Justice Abe Fortas once termed “the most profound and per-
vasive revolution ever achieved by substantially peaceful means,”262
Even where Black’s views have not been adopted literally, they have
tended to prevail in a more general, modified form. Nor has his im-
pact been limited to his positions which the Court has accepted. It is
found in the totality of today’s judicial awareness of the Bill of Rights
and the law’s new-found sensitivity to liberty and equality.

9. Earl Warren

The period during which Earl Warren served as Chief Justice was,
in many ways, a second formative era in our legal history, a period in
which the law underwent changes as profound as those occurring in
the nation at large. The Warren Court led the movement to remake
the law in the image of the evolving society. Such change required the
Justices to perform the originative role that the jurist is not normally
called upon to exercise in more stable times — a role usually consid-
ered more appropriate for the legislator than for the judge. In terms
of creative impact on the law, the Warren tenure can be compared
only with that of Marshall himself.

Even today, many assume that Warren was only the titular chief
of his Court — that while Warren may have been the nominal head of
the Court that bears his name, other Justices furnished the actual lead-
ership. My own biography of Warren, on the contrary, portrays him
as a strong Chief Justice whose leadership of the Court is best charac-
terized by the book’s title, Super Chief — the title used by Justice
Brennan after Warren’s retirement and adopted by members of the
Court who looked back upon the Warren years with nostalgia. 263

Warren’s leadership abilities and skill as a statesman enabled him
to be one of the most effective Chief Justices. Those Justices who
served with Warren stressed his leadership abilities, particularly his
skill in conducting the conference. At conference, Warren may have
stated the issues in a deceptively simple way; but he had the knack of
reaching the heart of the matter while stripping it of legal technicali-
ties. As a newspaper noted, “Warren helped to steer cases from the
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moment they were first discussed simply by the way he framed the
issues.”?64

In his first conference on Brown v. Board of Education,?%® War-
ren presented the question before the Court in terms of racial inferi-
ority. He told the Justices that segregation could be justified only by
belief in the inherent inferiority of blacks and, if Plessy v. Ferguson®5¢
(which upheld segregation) was followed, it would have to be upon
that basis. A scholar such as Justice Frankfurter would certainly not
have presented the case that way. But Warren’s “simplistic” words
went straight to the ultimate human values involved. In the face of
such an approach, arguments based on legal scholarship would have
seemed inappropriate, almost pettifoggery.

Warren, like Marshall, had primarily a political, rather than a
legal background. In 1920, shortly after he had obtained his law de-
gree, Warren began his legal career in the office of the District Attor-
ney of Alameda County, across the Bay from San Francisco. He was
elected District Attorney five years later and served in that position
until 1938267 Raymond Moley, who conducted a 1931 survey of
American district attorneys, declared without hesitation that Warren
was “the best district attorney in the United States.”258

In 1938, Warren was elected Attorney General of California, and
in 1942, Governor. Warren proved an able administrator and was the
only Governor of his state to be elected to three terms. President
Eisenhower appointed Warren to head the Supreme Court, and War-
ren resigned as Governor so that he could take up his new duties as
Chief Justice.?®®

There is an antinomy inherent in every system of law: “[T]he law
must be stable and yet it cannot stand still.”?’® It is the task of the
judge to reconcile these two conflicting elements. In doing so, jurists
tend to stress one principle over the other. Stability and change may
be the twin sisters of the law, but few judges can keep an equipoise
between the two. Chief Justice Warren never pretended to try to
maintain a balance.
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He came down firmly on the side of change, leading the effort to
enable the law to cope with a rapidly changing society. Warren re-
jected the philosophy of judicial restraint because he believed that it
thwarted effective performance of the Court’s constitutional role. Ju-
dicial restraint, in the Chief Justice’s view, all too often meant judicial
abdication of the duty to enforce constitutional guarantees. Judicial
restraint meant that, “for a long, long time we have been sweeping
under the rug a great many problems basic to American life. We have
failed to face them squarely, and they have piled up on us, and now
they are causing a great deal of dissension and controversy of all
kinds.”?”* To Warren, it was the Court’s job “to remedy those things
eventually,” regardless of the controversy involved.?’?

The Warren approach, like that of Justice Black, never considered
cases in light of any desired deference to the legislature. Instead, War-
ren relied upon his own independent judgment, normally giving little
weight to the fact that a reasonable legislator might have voted for the
challenged law.

To Chief Justice Warren, the Court functioned to ensure fairness
and equity, particularly in cases where other governmental processes
had not secured such results. When a constitutional requirement re-
mained unenforced due to governmental default, the Court had to act.
The alternative, as Warren saw it, was an empty Constitution, with
essential provisions rendered nugatory because they could not be
enforced.

] Legislative inaction in enforcing legal rights led to the most im-

portant Warren decisions. The Chief Justice felt that he had to inter-
vene when the political branches had not acted to vindicate certain
rights and governmental correction seemed unlikely. From this point
of view, Warren and his Court acted not so much out of an activist
desire to remake the law and society, but rather out of the need to
remedy the effects of governmental paralysis. The principal decisions
of the Warren Court, including Brown v. Board of Education,?’® the
Warren Court’s most important decision and in many ways the water-
shed case of the century, sustain this thesis.

The Brown decision striking down school segregation and signal-
ing the beginning of effective civil-rights enforcement in American
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law, was a direct consequence of the political processes’ failure to en-
force the Fourteenth Amendment’s guaranty of racial equality.
Before Brown, it had become a constitutional cliché that the amend-
ment had not succeeded in securing equality for blacks; that situation
largely resulted from governmental default. Government had not ac-
ted to eliminate the almost patent violation of equal protection; in-
stead, both state and federal laws perpetuated the segregation that
existed in much of the country, including the nation’s capital.

For Chief Justice Warren, the years of legislative inaction, cou-
pled with the unlikelihood that Congress would correct the situation
in the foreseeable future, made it imperative for the Court to inter-
vene. The alternative would leave untouched a practice that flagrantly
violated both the Constitution and the ultimate human values in-
volved. The Chief Justice found that alternative unpalatable. Since
the other branches had defaulted in their responsibility, the Court had
to ensure enforcement of the prohibition against racial discrimination.

Second only to Brown, the most significant Warren Court case
was Baker v. Carr?™ The decision there led to a drastic shift in polit-
ical power throughout the nation. Through Baker v. Carr and its
progeny, the Warren Court ultimately worked an electoral reform
comparable to that achieved by the British Parliament when it incor-
porated the program of the English Reform Movement into the stat-
ute book.

Even more than Brown, Baker v. Carr may be explained as a judi-
cial response to the default of the political branches. By the time of
the case, the 1901 statute that apportioned seats in the state legislature
was completely out of line with the state’s population distribution.?”>
To correct this situation by a nonjudicial remedy, the very legislature
whose existence depended upon the malapportionment under the
1901 statute would have had to pass a new reapportionment law. To
expect such an action would have been quixotic.

To remedy this problem, the Supreme Court finally had “to enter
this political thicket.”?”® The lack of any other remedy was the key
factor behind the Court’s decision. As Justice Clark put it in a note
jotted down while he was considering the case, “Here a minority by
[sic] representatives ignores the needs and desires of the majority —
and for their own selfish purpose hamper and oppress them — debar
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them from equal privileges and equal rights — that means the failure
of our constitutional system”?”” The Chief Justice and his colleagues
decided that only a judicial remedy could redress that failure. War-
ren’s own extrajudicial statement regarding his Court’s reapportion-
ment decisions bears quoting: “Most of these problems could have
been solved through the political processes rather than through the
courts. But as it was, the Court had to decide.”?”® The decision in
Baker v. Carr was made because “the political processes” had failed to
remedy the constitutional violation that deprived Baker of an equal
vote.

The bases of the landmark Warren decisions were fairness and
equality. For the Chief Justice, the technical issues traditionally
fought over in constitutional cases always seemed to merge into the
larger question of fairness.?’® His great concern was expressed in the
question he so often asked at argument: “But was it fair?”?80 His
conception of fairness was the key to most of the Warren Court’s
criminal-law decisions. When government lawyers tried to justify de-
cisions below by traditional legal arguments, Warren would interject,
“Why did you treat him this way?”?8! When the Chief Justice con-
cluded that an individual had been treated in an unfair manner, he
would not let legal rules or precedents stand in the way of his effort to
remedy the situation.

Even more important than fairness was the notion of equality in
the Warren jurisprudence. The Warren concept of law was one that
applied equally to all components of an increasingly pluralistic society.
It is true that, ever since de Tocqueville, observers have emphasized
equality as the overriding American passion.?82 But it was not until
the decisions of the Warren Court that our law really developed the
concept of equality. If one great theme recurred in Warren’s jurispru-
dence, it was that of equality before the law — equality of races, of
citizens, of rich and poor, of prosecutor and defendant. The result was
that seeming oxymoron: A revolution made by judges. Without the
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Warren Court decisions giving ever-wider effect to the right to equal-
ity before the law, most of the movements for equality that have per-
meated American society might never have started.

Equality was the great Warren theme in the Brown school segre-
gation case, as well as the decisions enshrining the “one person, one
vote” principle in the law. In addition to racial and political equality,
Chief Justice Warren moved to ensure equality in criminal justice.
The landmark case was Griffin v. Illinois?®*® Griffin had been con-
victed of armed robbery in a state court. He filed a motion requesting
a free transcript of the trial record, alleging that he was indigent and
could not get adequate appellate review without the transcript. The
motion was denied. In the Griffin conference, Warren pointed out
that the state had provided for full appellate review in such cases. A
defendant who could pay for a transcript should not be given an ad-
vantage over one who could not. “We cannot,” declared the Chief
Justice, “have one rule for the rich and one for the poor.”?** Hence,
he would require the state to furnish the transcript. The Court fol-
lowed the Warren lead and held that it violates the Constitution for a
state to deny free transcripts of trial proceedings to defendants alleg-
ing poverty.

As it turned out, Griffin was a watershed in Warren’s jurispru-
dence. In it the Court made its first broad pronouncement of equality
in the criminal process. After Griffin, Warren and his colleagues ap-
peared to agree with Bernard Shaw that “the worst of crimes is pov-
erty,”?5 as they tried to equalize criminal law between those
possessed of means and the less affluent. -

Perhaps Warren as a judge will never rank with the consummate ‘
legal craftsmen who have fashioned the structure of Anglo-American
law over the generations — “each professing to be a pupil, yet each a
builder who has contributed his few bricks.”?%¢ But Warren was never
content to deem himself a mere vicar of the common-law tradition.
Instead, he was the epitome of the “result-oriented” judge, who used
his power to secure the result he deemed right. Employing the au-
thority of the ermine to the utmost, he never hesitated to do whatever
he thought necessary to translate his conceptions of fairness and jus-
tice into the law of the land.
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In reaching what he considered the just result, the Chief Justice
was not deterred by the demands of stare decisis. For Warren, princi-
ple was more compelling than precedent. The key decisions of the
Warren Court overruled decisions of earlier Courts. Those precedents
had left the enforcement of constitutional rights to the political
branches. Yet, the latter had failed to act. In Warren’s view, this situ-
ation left the Court with the choice either to follow the precedent or
to vindicate the right. For the Chief Justice, there was never any ques-
tion as to which was the correct alternative.

Warren can neither be deemed a great technical jurist, nor one
noted for his mastery of the common law. But he never pretended to
be a legal scholar or professed interest in legal philosophy or reason-
ing. To him, the outcome of a case mattered more than the reasoning
behind the decision.

When all is said and done, Warren’s place in the legal pantheon
rests, not upon his opinions, but upon his decisions. In terms of im-
pact on the law, few occupants of the bench have been more outstand-
ing than Earl Warren. In this respect, indeed, he must be placed
second only to Marshall in the list of outstanding Chief Justices.

Justice Fortas once told me that in conference presentations,
Chief Justice Warren normally went straight to the ultimate moral val-
ues involved — just as he did in his first Brown conference. Faced
with that approach, traditional legal arguments seemed inappropriate.
As Fortas put it, “opposition based on the hemstitching and embroi-
dery of the law appeared petty in terms of Warren’s basic value ap-
proach.”?’” The same appears true when we consider Warren’s
performance as a judge. To criticize him for his lack of scholarship or
judicial craftsmanship seems petty when we weigh these deficiencies
against the contributions he made as leader in the greatest judicial
transformation of the law since the days of John Marshall.

10. William J. Brennan, Jr.

If we look at Justices in terms of their role in the decision process,
William J. Brennan, Jr., was actually the most influential Associate
Justice in Supreme Court history:2®® “[M]Jore than any justice in
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United States history Brennan would change the way Americans
live.”?% Justice Brennan served as the catalyst for some of the most
significant decisions during his tenure. He was the leader of the
Court’s liberal wing under Chief Justices Warren, Burger, and Rehn-
quist. More important, the Brennan jurisprudence set the pattern for
much of American legal thought toward the end of this century. So
pervasive was the Brennan influence that the English periodical The
Economist headed its story on his retirement, A Lawgiver Goes.2*°

The Economist characterization is not an exaggeration. So conse-
quential was the Brennan role, in fact, that Dennis J. Hutchinson, an
editor of the Supreme Court Review declared that to call it the “War-
ren Court” is a misnomer: “it was ‘the Brennan Court.””?*! As shown
by my analysis of Chief Justice Warren, this assertion unduly deni-
grates Warren’s leadership. Still, it is hard to argue with Hutchinson’s
conclusion, in another portion of his review: “When the public record
is added to Schwartz’s numerous behind-the-scenes examples, . . .
Brennan emerges clearly as the single most important justice of the
period.”?? If the Warren Court era saw the most important period of
constitutional development since Chief Justice Marshall’s day, with so
much of the corpus of our public law remade in the process, Justice
Brennan was a leader in this development.

It is true that, after Chief Justice Warren’s retirement, Justice
Brennan was no longer the trusted insider. Yet, even under Chief Jus-
tice Burger, Brennan was able to secure the votes for his position in
many important cases. In his last years on the bench, the Court, under
Chief Justice Rehnquist, moved more toward the right and Brennan
spoke increasingly in dissent. Nevertheless, in the Rehnquist Court,
too, Justice Brennan secured notable victories, particularly in the ar-
eas of abortion, separation of church and state, freedom of expression,
and affirmative action. He was primarily responsible for the decisions

they were delivered, Holmes’ dissents spoke only for their author’s conception of the proper
legal doctrine. While Justice Holmes was on the Court, its jurisprudence remained dominated by
the concepts that he was ultimately to relegate to legal limbo. The Justice’s dissents may have
sounded the clarion of the coming constitutional era. But they did not greatly influence our law
until after his death, However crucial may have been the role that Holmes played in American
jurisprudence, it cannot be said that, as a Justice, he played a dominant part in the Supreme
Court decision process.
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toward the end of his tenure that the First Amendment protected flag
burning?? and that broad Congressional authority in the field of af-
firmative action ought to be upheld.?**

Before his 1956 appointment by President Eisenhower, Brennan
served as a judge in New Jersey for seven years, rising from the state
trial court to its highest bench. “One of the things,” Justice Felix
Frankfurter once wrote, “that laymen, even lawyers, do not always
understand is indicated by the question you hear so often: ‘Does a
man become any different when he puts on a gown?’ I say, ‘If he is
any good, he does.””?® Certainly Justice Brennan on the highest
bench proved a complete surprise to those who saw him as a middle-
of-the-road moderate. He quickly became a firm adherent of the ac-
tivist philosophy and a principal architect of the Warren Court’s juris-
prudence. Brennan had been Frankfurter’s student at Harvard Law
School; yet if Frankfurter expected the new Justice to continue his
pupilage, he was soon disillusioned. After Brennan had joined the
Warren Court’s activist wing, Frankfurter supposedly quipped, “that
while he had always encouraged his students to think for themselves,
Brennan goes too far”?%

A judge’s decisions and opinions reveal his jurisprudence. Bren-
nan’s concept of law can be derived from his important opinions.
These will be summarized here.

Chief Justice Warren wrote in his Memoirs that Baker v. Carr®®’
“was the most important case of my tenure on the Court.”?*® It ruled
the federal courts competent to entertain an action challenging legisla-
tive apportionments as contrary to equal protection. Before Baker,
the Court had held that legislative apportionment presented a “polit-
ical question” beyond judicial competence.?*® In Baker, the Brennan
opinion overruled the earlier cases and held that attacks on legislative
apportionments could be heard and decided by the federal courts.

The Baker opinion was the foundation for the principle that the
Constitution lays down an “equal population” principle for legislative
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apportionment. Under this principle, substantially equal representa-
tion is demanded for all citizens. Just as important is the Baker illus-
tration of the Brennan juristic approach. Justice Frankfurter,
Brennan’s old teacher, had warned against courts entering “this polit-
ical thicket.”%° Brennan replied, “The mere fact that a suit seeks pro-
tection of a political right does not mean that it presents a political
question.”®! That, says an English commentator, was the Brennan
watchword.302

In New York Times Co. v. Sullivan,3® Justice Brennan gave a new
perspective to freedom of expression by ruling that governmental
power to fix the bounds of libelous speech is confined by the Constitu-
tion. A public official had recovered substantial libel damages against
a newspaper. The Brennan opinion reversed, holding that the news-
paper publication was protected by the First Amendment, which re-
quired, “a federal rule that prohibits a public official from recovering
damages for a defamatory falsehood relating to his official conduct
unless he proves that the statement was made with ‘actual malice’ —
that is, with knowledge that it was false or reckless disregard of
whether it was false or not.”3%*

Justice Brennan’s opinion was based upon “[t]he general proposi-
tion that freedom of expression upon public questions is secured by
the First Amendment.”*® It gave effect, Brennan said, to the
“profound national commitment to the principle that debate on public
issues should be uninhibited, robust, and wide-open, and that it may
well include vehement, caustic, and sometimes unpleasantly sharp at-
tacks on government and public officials.”3%

In terms of legal impact, no Brennan opinion was more far-reach-
ing than Shapiro v. Thompson.*®” The Justices originally voted to up-
hold a state law requiring a year’s residence for welfare assistance on
the ground that it had a rational basis in the state’s desire to use its
resources for its own residents. Justice Brennan persuaded a majority
to reject this approach and strike down the residence requirement.
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Brennan’s opinion ruled that since the requirement restricted the fun-
damental right to travel, it had to be supported by a compelling gov-
ernmental interest and none was present,3%8

Under Justice Brennan'’s Shapiro opinion, the test of mere ration-
ality gives way, in cases involving fundamental rights, to one of strict
scrutiny under which a challenged law will be ruled invalid unless jus-
tified by a “compelling” government interest. Since Shapiro, judicial
review has taken place within a two-tier framework, with two princi-
pal modes of analysis: strict scrutiny and mere rationality. The tier in
which legislation is placed all but determines the outcome of constitu-
tional challenges. Legislation is virtually always upheld under the ra-
tionality test, since a law is almost never passed without any rational
basis. The converse is true under the compelling-interest test; if a stat-
ute is subject to strict scrutiny, it is nearly always struck down.3%°

Justice Brennan’s Shapiro approach has become established doc-
trine. It has been applied to a wide range of rights deemed fundamen-
tal: the rights guaranteed by the First Amendment!° the right to
vote,*!! the right to marry,®'? and the right of women to control their
own bodies, including the right to terminate pregnancies.3!?

Roe v. Wade,*** which upheld the last of these rights, was based
directly upon Brennan’s Shapiro approach. In striking down state
abortion laws, the Court applied the compelling-interest test. “Where
certain ‘fundamental rights’ are involved . . .,” states the Roe opinion,
“regulation limiting these rights may be justified only by a ‘compelling
state interest.””3!> The state’s determination to recognize prenatal life
was held not to constitute a compelling state interest, at least during
the first trimester of pregnancy.

One may doubt that Roe v. Wade would have been decided this
way if the Brennan Shapiro opinion had not laid the doctrinal founda-
tion. Had Shapiro confirmed the rational-basis test as the review stan-
dard even in cases involving fundamental rights, Roe v. Wade would
have been deprived of its juristic base. One of the most controversial
Court decisions might never have been made.
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One has only to list Justice Brennan’s other important opinions®®
to realize his crucial role in recent constitutional jurisprudence. But
the Brennan influence on our constitutional corpus extends far be-
yond his own opinions. His forte was leading the Justices to the deci-
sions he favored, even at the cost of compromising his own position,
as in the adoption of the intermediate-review standard in sex discrimi-
nation cases.?!” More than any Justice, Brennan was the strategist be-
hind Supreme Court jurisprudence — the most active lobbyist (in the
nonpejorative sense) in the Court, always willing to take the lead in
trying to mold a majority for the decisions that he favored. “In case
after case,” Hutchinson writes about my Warren biography, “Schwartz
documents . . . how Brennan would accommodate his own drafts and
views in order to preserve an opinion of the Court that was tumbling
toward a plurality or worse.”318

In particular, Hutchinson cites Justice Bremnan’s behind-the-
scenes influence in securing constitutional recognition for the right of
privacy in Griswold v. Connecticut:3'® “The most startling fact about
the genesis of opinions that Schwartz catalogues is that Brennan, not
Douglas, designed the spectral theory of Griswold, which Douglas, in
a first draft, had tried to dispose of on the basis of freedom of associa-
tion under the first amendment . . . .”*2° Brennan wrote to Justice
Douglas suggesting the privacy rationale, urging that a right of privacy
would be inferred from the Bill of Rights’ specific guarantees. Doug-
las followed the Brennan suggestion and the final Griswold opinion
ruled that there is a constitutionally protected right of privacy.>?* Jus-
tice Brennan was also responsible for upholding affirmative-action
programs in Regents v. Bakke,??? the leading case on the subject. Jus-
tice Powell, whose vote provided the 5-4 majority, had decided to vote
against affirmative-action programs. However, Brennan persuaded
him to rule in his crucial opinion that, although the quota provisions in
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the medical school admissions program before the Court were invalid,
race could be considered as a factor in determining which students to
admit.3>® That ruling has enabled almost all affirmative-action pro-
grams to continue in operation.

Brennan’s approach to law has been pervasively influential dur-
_ing the latter part of this century. Indeed, Brennan’s jurisprudence
helped make activism the dominant legal approach — both in the fo-
rum and the academy — during his judicial tenure. With Chief Justice
Warren’s retirement, many expected the Court to tilt away from its
activist posture. If the Warren Court had made a legal revolution, a
counter-revolution was seemingly at hand. It did not, however, turn
out that way. If anything, the intended counter-revolution served only
as a confirmation of most of the Warren Court jurisprudence.??* As
one commentator puts it, “[T]he entire record of the [post-Warren]
Court . . . is one of activism.”®?> The Warren concept of the Court as
Platonic philosopher-king continued unabated under Brennan’s lead-
ership. Indeed, as Anthony Lewis summed it up, “We are all activists
now.”326

In the end, of course, the underlying question in jurisprudence
comes down to how we resolve the antinomy in the already-stated
aphorism: “[L]aw must be stable and yet it cannot stand still.”327

During his confirmation hearings, Chief Justice Rehnquist was
asked, “how can you not acknowledge that the Constitution is a living,
breathing document?”3?® Some years earlier, then-Justice Rehnquist
delivered a lecture entitled The Notion of a Living Constitution.3®° In
it he indicated that the question of “whether he believed in a living
Constitution” was similar to asking whether he was in favor of any
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other desirable thing. “At first blush,” Rehnquist said, “it seems- cer-
tain that a living Constitution is better than what must be its counter-
part, a dead Constitution. It would seem that only a necrophile could
disagree.”330

Despite his flippant response, the question put to Rehnquist is a
crucial one. Justice Brennan never had any doubt about the proper
answer. A legal system created in an age of knee breeches and three-
cornered hats can serve the needs of an entirely different day only
because our law has recognized that it could not endure through the
ages if its provisions were fixed as irrevocably as the laws of the
Medes and Persians. The constantly evolving nature of constitutional
jurisprudence has alone enabled our system to make the transition
from the eighteenth to the twentieth century.

Justice Brennan is the outstanding example of a judge who has
not taken stability alone as his legal polestar. Thus, he has been the
leading opponent of the view that constitutional construction must be
governed only by the original intention of the Framers. As explained
by Brennan himself, “this view demands that Justices discern exactly
what the Framers thought about the question under consideration and
simply follow their intention in resolving the case before them.”3!
Throughout his tenure, Brennan rejected this “original intention” ju-
risprudence; to him, the meaning of the Constitution is to be found in
today’s needs, not in a search for what was intended by its eighteenth-
century draftsmen.

To Justice Brennan, then, the outstanding feature of the Constitu-
tion is its plastic nature. The same is true of his general conception of
law. Its rules and doctrines are also malleable and must be construed
to meet the changing needs of different periods. The opinions already
discussed show that he has succeeded in elevating his view to the level
of accepted doctrine. They bear ample witness to his success in giving
effect to the concept of a flexible law which is constantly being
adapted to meet contemporary needs. Above all, the Brennan juris-
prudence was based upon what he termed “the constitutional ideal of
human dignity.”332 This ideal led him to his constant battle against the
death penalty, which he considered a violation of the ban against cruel
and unusual punishment. His battle to outlaw capital punishment was
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a losing one for Brennan but it was the only major battle he lost in his
effort to ensure what he said was “the ceaseless pursuit of the consti-
tutional ideal.”** The ultimate Brennan legacy was that no important
decision of the Warren Court was overruled while the Justice sat on
the Burger and Rehnquist Courts.

B. The Also-Rans — Justices on Other Lists

I am, of course, not alone in my attempt to draw up a list of the
greatest Justices. The most recent effort of this type is contained in
Great Justices of the U.S. Supreme Court, published in 1993 by two
political scientists.>** Their work was based upon a survey sent to
scholars, lawyers, judges, and students. The list of great Justices, ac-
cording to a combined list of all the respondents surveyed, contains
four names not included in my list: Benjamin N. Cardozo, Felix
Frankfurter, William O. Douglas, and William H. Rehnquist.3%*

Why were these four not included in my list of Supreme Court
all-stars?

1. Benjamin N. Cardozo

Cardozo was on my earlier list of the ten greatest American
judges and well deserved his place there.3*¢ Indeed, Cardozo’s is one
of the truly great names in our law. He was the outstanding common-
law jurist of the twentieth century; according to Arthur Goodhart, he
will always “be regarded as the great interpreter of the common
law.”®37 Cardozo led the way in adapting the common law to the re-
quirements of the post-industrial society. Cardozo showed how the
common law could be freed to serve present needs — how the judge
could be truly innovative while remaining true to the experience of
the past. By doing so, he moved the law closer to the goal of making
the law an effective instrument of social welfare.
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All the same, the Cardozo place in American jurisprudence is not
based upon his service on the Supreme Court. Cardozo’s judicial con-
tribution was made on the New York court, where he spent fifteen
years, most of his judicial career. During the Cardozo years, that
court was recognized as the strongest in the country, and its judgments
had a decisive influence on American law. Cardozo was then, as
Laski wrote to Holmes, “quite kors concours among state judges —
the best, I should guess since you were on the Massachusetts
Court.”*3 Cardozo, however, was able to serve on the U.S. Supreme
Court only six years — scarcely long enough for him to make the sub-
stantial contribution to its jurisprudence that his judicial ability
warranted.

2. Felix Frankfurter

Few members of the Supreme Court have been of greater interest
both to the public and to Court specialists than Felix Frankfurter. In
large measure, that has been true because his career has posed some-
thing of a puzzle. Before his appointment to the bench, he was known
for his interest in libertarian causes and it was generally expected that,
once on the Court, he would continue along a liberal path. Yet, if one
thing is certain, it is that it is risky to try to predict how new appoin-
tees will behave after they don the robe. Frankfurter seemed an alto-
gether different man as a Justice than he had been before taking his
seat on the bench. From academic eminence behind the New Deal to
leader of the conservative Court cabal — that was the way press and
public tended to tag Justice Frankfurter.

News of the Frankfurter Court appointment led to a champagne
celebration in Harold Ickes’ Department of the Interior office, at-
tended by leading New Deal liberals. “We were all very happy,” Ickes
wrote, “there will be on the bench of the Supreme Court a group of
liberals under aggressive, forthright, and intelligent leadership.”*>°

It did not turn out that way. There would be a cohesive liberal
majority on the Court, but it would not be led by Justice Frank-
furter.340 Instead, Frankfurter’s judicial rivals, Justice Black and later
Chief Justice Warren, assumed the liberal leadership. Frankfurter be-
came the leader of the Court’s conservative core, particularly during
the Vinson and early Warren years.
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On the Court, Justice Frankfurter’s unfailing adherence to judi-
cial restraint appeared increasingly anomalous. In an era of encroach-
ing public power, the deference doctrine did not provide enough
protection for personal liberties. What George Orwell called the
“[m]achine, the genie that man has thoughtlessly let out of its bottle
and cannot put back again,”#! had created new concentrations of
power, particularly in government, which dwarfed the individual and
threatened individuality as never before. Judicial restraint no longer
appeared adequate to ensure the “Blessings of Liberty” in a world
that had seen so clearly the consequences of their denial. It had be-
come a brake upon the judicial ability to protect personal rights.

No matter how Justice Frankfurter tried to clothe his opinions
with the Holmes mantle, there was an element of shabbiness in his
results in too many cases. For example, after Frankfurter delivered his
opinion upholding a compulsory flag salute,3*? he was talking about
the opinion over cocktails at the Roosevelt home in Hyde Park. In
her impulsive way, Mrs. Eleanor Roosevelt declared that, notwith-
standing the Justice’s learning and legal skills, there was “something
wrong with an opinion . . . that forced little children to salute a flag
when such a ceremony was repugnant to their conscience.”?#* To crit-
ics, there was only hypocrisy in Frankfurter’s constant insistence that
he could not reach judgments on the bench which he would readily
have favored as a private citizen.

With all his intellect and legal talents, Frankfurter’s judicial ca-
reer remained a lost opportunity. As far as the law was concerned, he
may well have had more influence as a professor than as a Supreme
Court Justice.>** There is no doubt that Frankfurter expected to be
the intellectual leader of the Court, as he had been of the Harvard law
faculty. As it happened, that leadership role was performed first by
Justice Black, and then by Chief Justice Warren.
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3. William O. Douglas

Justice Douglas’ place on other lists is a reflection less of his con-
tribution as a member of the Court than of his public image as a po-
tential President and world traveler. To outside observers, Douglas
seemed to personify the last frontier — the down-to-earth Westerner
whose granite-hewed physique always seemed out of place in Parnas-
sus. Moreover, Douglas was the Court’s Horatio Alger, whose early
life was a struggle against polio and poverty. Told that he would never
walk, he became a noted sportsman. After riding east on a freight car
to enroll at Columbia Law School, with six cents in his pocket, he
became an eminent law professor, chairman of the Securities and Ex-
change Commission, and at the age of forty a Supreme Court
Justice.3%

However, the real Douglas was different from his public image.
Douglas was the quintessential loner, and he personified the lover of
humanity who did not like people. Throughout his tenure on the
Supreme Court, no one among the Justices or the law clerks was really
close to the strapping Westerner. On the bench, as in his personal life,
Justice Douglas was a maverick, who went his own way regardless of
how others felt. Douglas would stick to his own views, quick to state
his own way of deciding in concurrence or dissent. It made little dif-
ference whether he carried a majority or stood alone. He would
rarely stoop to lobbying for his position and seemed more interested
in making his own stand public than in working to get it accepted. As
one law clerk put it, “Douglas was just as happy signing a one-man
dissent as picking up four more votes.”346

There is no doubt that Justice Douglas had a brilliant mind, but
he was erratic. He could whip up opinions faster than any of the
others. In fact, he wrote both the majority and dissenting opinions in
one case. (Justice Whittaker, who had been assigned the Court opin-
ion, was unable to write it; Douglas sent him a draft within an hour
after learning this).34” But his opinions were too often unpolished, as
though he lacked interest in the sustained work required to transform
first drafts into finished products. Lack of interest in the Court’s work
was, indeed, apparent in Douglas’ very attitude as a judge. Though
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Chief Justice Warren came to appreciate Douglas’ supporting votes
for his own positions, he always felt that the peripatetic Justice spent
too much time writing books and doing other things that were unre-
lated to his Court duties.

As it turned out, one commentator concludes, “Douglas’s many
publicized outside activities . . . overshadowed his judicial work.”38
His most important opinions followed Justice Black’s lead.3*® With all
his potential, he made little significant contribution to jurisprudence;
in Supreme Court history, he is now remembered primarily as the
Black auxiliary among the Justices.

4. William H. Rehnquist

As mentioned above, Chief Justice Rehnquist also appears on the
Pederson and Provizer list of great Justices that was created by com-
bining the 1990 survey results from all four groups of participants. In
addition, he is included in the lists compiled from the responses of the
attorneys and students surveyed.?*® The “inclusion of Chief Justice
Rehnquist,” says the introductory commentary of the 1993 book in
which the list is published, “marks the first appearance of one of the
current members of the Supreme Court on a list of great justices.”?!

It is true that Chief Justice Rehnquist has been a more effective
Court head than his predecessor. Nevertheless, elevation of the pres-
ent Chief Justice to the list of Supreme Court greats appears unwar-
ranted. That is true not because of disagreement with his extreme
conservative posture (after all, Justice Field’s even more conservative
views did not bar him), but because the Rehnquist contribution to
constitutional jurisprudence does not begin to bear comparison with
those of the Justices on my list.

To be sure, Chief Justice Rehnquist has led the Court’s recent tilt
toward the right. He has not, all the same, been able to carry out the
goals he had at the time of his appointment. There is no doubt that
Rehnquist came to the Court with an agenda that included some dis-
mantling of the jurisprudential structure erected by the Warren Court.
Justice Rehnquist took his seat with a “desire to correct some of the
‘excesses’ of the . . . Warren Court”®>? — to see, as he put it, that the
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“Court has called a halt to a number of the sweeping rulings that were
made in the days of the Warren Court.”>?

Rehnquist’s agenda was not carried out either in the Burger or
Rehnquist years. Instead, the intended counter-revolution served
only as a confirmation of most of the Warren Court jurisprudence.
Indeed, as already noted, no important Warren Court decision was
overruled during the Burger and Rehnquist tenures.

We can see this even in the field of criminal justice, where Rehn-
quist was most eager to disown the Warren heritage — in Rehnquist’s
phrase, to make “the law dealing with the constitutional rights of ac-
cused criminal defendants . . . more even-handed now than it was
when I came on the Court.”®* The celebrated Warren trilogy —
Gideon, Mapp, and Miranda®> — has been consistently followed by
both the Burger and Rehnquist Courts.

When he was elevated to the Court’s center chair, Chief Justice
Rehnquist indicated that he had even more ambitious goals. As a law
clerk, Rehnquist had written a memo on the Browr case3>6 urging that
the separate-but-equal doctrine was “right and should be affirmed.”35”
Just before he became Court head, Justice Rehnquist stated in a New
York Times interview that his views had changed and that he accepted
Brown as the law of the land.3® His votes in cases involving civil
rights, however, clearly place him in the right wing of the Court on
civil rights issues.

What is not known generally outside the Marble Palace is that
Chief Justice Rehnquist has urged even more extreme views on civil
rights than have appeared in his published opinions. In Patterson v.
McLean Credit Union,> the Court heard argument on “[w]hether or
not the interpretation of 42 U.S.C § 1981 adopted by this Court in
Runyon v. McCrary®® . . . should be reconsidered.”®! At the post-
argument conference, Chief Justice Rehnquist declared that Runyon
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was wrong and that Justice White was correct in his dissent in that
case. Therefore, he urged, the Court should overrule Runyon.

The Chief Justice did not, however, stop with his recommenda-
tion to overrule Runyon. He also told the Patterson conference that
the Court should overrule Jones v. Alfred H. Mayer Co.36? as well.363
Rehnquist’s position in this respect was not a new one, though it was
unknown outside the Court. The Chief Justice had written an April 7,
1987, letter to Justice White on a 1987 case involving section 1981 in
which he stated, “I once again question the soundness of our opinion
in Jones v. Alfred H. Mayer Co., . . . which held that this class was
protected not merely against state action but against action by other
private individuals.”364

The Rehnquist attempt to overrule the two leading civil-rights de-
cisions failed. Jones v. Alfred H. Mayer Co. was not questioned in any
published opinion and, in Patterson v. McLean Credit Union, the
Court expressly refused to overrule Runyon v. McCrary. In Patterson,
even the Justices who agreed with Rehnquist’s view that Runyon had
been wrongly decided refused to go along with the Chief Justice and
overrule that case.

Another Rehnquist béte noire has been Roe v. Wade,?*® where he
was one of the two dissenters. In Webster v. Reproductive Health
Services,>5® the Chief Justice actually circulated a draft opinion of the
Court that would have relegated Roe to virtual constitutional limbo.%6”
However, the Rehnquist Webster opinion lost its majority when Jus-
tice O’Connor refused to join and the Chief Justice had to issue it only
as a plurality opinion. Since then, though the Chief Justice has dis-
sented in cases following Roe, he has not succeeded in securing a
Court to follow him in overruling Roe. At present writing, indeed,
that case remains as secure in Supreme Court jurisprudence as it has
ever been.

A Chief Justice who cannot persuade a Court to give effect to his
judicial agenda can scarcely be considered a great Chief Justice. For,
as we shall now see, influence upon the law is perhaps the primary
criterion that elevates a Justice to the judicial pantheon.
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III. GREATNESS AND INFLUENCE

The Pederson and Provizer survey of Great Justices also lists the
criteria used by those responding to the survey to establish a Justice as
“great.” These are summarized as follows:

While writing and intellectual ability seem to be common criteria

for the different groups, protection of individual rights is a criterion

used frequently by only two of the groups, attorneys and students.

Similarly, leadership appears to be a concern for two of the groups,

judges and scholars, while not getting much attention from either

attorneys or students.>68

To me, however, Supreme Court greatness is virtually synony-
mous with influence on the law. This results in the virtual elimination
of Justices, outstanding though they may have been as judges, who did
not serve long enough on the Court to have a substantial impact on its
jurisprudence. I have already given the example of Justice Cardozo,
who was one of the greatest judges in our history, but whose high-
bench tenure was too brief for him to make the contribution on the
Court that his ability warranted.

An equally pertinent example is to be found in Justice Benjamin
R. Curtis’ Court career. Curtis served only six years as a Justice; yet,
even in that brief period, he made major contributions to both the law
and the country. It was Justice Curtis who wrote the now-classic dis-
sent in the Dred Scott case,>%° showing definitively the errors in that
baneful decision. To the Court specialist, the Curtis opinion in the
Cooley case®™® was just as important. It not only resolved one of the
most important issues presented to the early Court (that of the proper
scope of concurrent state power over commerce); it also first stated a
new balancing approach that foreshadowed modern constitutional ju-
risprudence. “No one,” says Justice Frankfurter, “can have seriously
studied the United States Reports and not have felt the impact of Cur-
tis’ qualities — short as was the term of his office.”®”* Yet the fact
remains that Curtis’ tenure was too brief to enable him to realize his
full potential as an outstanding Supreme Court Justice.

All the Justices on my list served on the Court long enough to
enable them to make their major contributions. The shortest term
among them was that of Chief Justice Hughes. Yet even he served for
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eleven years (almost twice the tenures of Justices Curtis and Cardozo)
and, more important, he led the Court during the crucial 1937 revolu-
tion in constitutional law.

There is truth in Holmes’ observation that Marshall’s “greatness
consists in his being there”3”2 — that he sat in the Court’s center chair
when our public law was being formed. Certainly, Chief Justice
Hughes, too, was there at a crucial juncture in Supreme Court history.
But the greatness of a Chief Justice such as Hughes consists in more
than his being there. If Chief Justice Taft, Hughes’ predecessor, had
continued to preside over the Court, it is doubtful that the 1937 consti-
tutional revolution would have occurred. Hughes was not only there,
but he also seized the opportunity to lead the Court to its recognition
that the pre-1937 jurisprudence “rested on fundamentally false . . .
assumptions” and that that recognition “warranted the repudiation of
the old law.”3”?

The same is true of Chief Justice Warren’s great accomplishment
in securing the Brown decision. Chief Justice Vinson, Warren’s prede-
cessor, was also there for Brown,3™* for he was the Court head when
Brown came to the Court. However, had he been able to preside dur-
ing the entire Brown decision process, the result would have been a
fragmented decision and one that might well have reaffirmed Plessy v.
Ferguson.®” It was Chief Justice Warren’s leadership that produced
the unanimous decision striking down segregation. And it was also
Warren who was the catalyst for this century’s second revolution in
constitutional jurisprudence. If Vinson or one of the other candidates
considered by President Eisenhower had headed the Court during the
Warren years, that person would have been there, but the constitu-
tional corpus would have been very different from that produced dur-
ing Warren’s tenure.

In my view, then, it all comes down to influence upon the law.
The Justices on my list are there because each changed the course of
Supreme Court jurisprudence. Marshall laid the foundation for both
our public law and the Supreme Court’s role as the fulcrum of the
constitutional system. Story led the early movement to adjust the
common law to the needs of the new nation. Taney led his Court in
molding the Marshall constitutional edifice to recognize both public
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power and burgeoning corporate expansion. Field shifted the empha-
sis to private rights and in the process shielded business from regula-
tory power. Holmes set the theme for twentieth-century law and
recognized the need to adapt it to the “felt necessities of the time.”37¢
Brandeis laid the juristic foundation for the Welfare State and in the
process developed a new method for deciding cases. Hughes led the
Court in repudiating Field’s jurisprudence and upholding broad gov-
ernmental power. Black tilted the constitutional balance toward pro-
tection of personal rights. Warren led a new activism that has made
the Court the vital center of the constitutional system. Finally, Bren-
nan ensured that “[w]e are all activists now™”” and that his concept of
a “living Constitution” would dominate contemporary jurisprudence.
No other Justices in Court history have had an influence upon the
law comparable to these ten. All of them employed their authority to
mold constitutional jurisprudence to meet what they deemed the
needs of the nation during their judicial tenure. All were activists who
did not hesitate to use the power of the highest bench to adapt the law
to the time’s necessities. Not all of them were masters of the common
law or consummate judicial craftsmen. But all employed the authority
of the ermine to the utmost. This, in the end, is what made them
great. More than any other Justices, they seized the occasion to alter
constitutional jurisprudence with their transforming touch.
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