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EUROPE 1992: TOWARD A SINGLE
ENERGY MARKET*

Michael E. Arrudat and Klaus H. Burmeisterl

I. INTRODUCTION

The term "Europe 1992" symbolizes the most ambitious program of
deregulation undertaken anywhere in the world. By December 31, 1992,
the twelve member states of the European Community (Community)1

intend to create a single European market of more than 340 million con-
sumers by removing the physical, technical, and fiscal barriers currently
existing between them.

The purpose of this article is to put Europe 1992 in perspective as a
general concept and to provide a framework for assessing its effect on the
energy sector, particularly the oil and natural gas industries. The major
policies and goals established by the Community for future energy devel-
opment will be identified. In many cases, given the lack of concrete pro-
posals, the discussion will be speculative.

II. BACKGROUND OF THE EUROPEAN COMMUNITY

The concept of economic unity in Europe has its roots in the Treaty
of Paris and in the Treaty of Rome, which collectively forms the charter
of the Community and serves as the basis for the programs that are re-
ferred to as "Europe 1992."

* Portions of this article appeared in the Rocky Mountain Mineral Law Foundation and in A
Blueprint for Mineral Development, 1991 INSTrrUTE ON INTERNATIONAL RESOURCES LAW 1.

t B.S., 1974, Arizona State University; J.D., 1977, Notre Dame Law School. Partner, Baker
& McKenzie, San Francisco/Palo Alto office. Mr. Arruda's practice emphasizes domestic and inter-
national natural resources law.

t Legal training, 1980, University of Freiburg, Germany; J.D., 1984, University of California,
Berkeley. Partner, Baker & McKenzie, San Francisco/Palo Alto office. Mr. Burmeister's practice
emphasizes cross-border technology licensing, distribution, joint venture and acquisition transac-
tions, and foreign trade, particularly in Europe and Eastern Europe.

1. Currently, Community membership consists of Belgium, Denmark, France, Germany,
Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, and the United Kingdom.
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A. The Treaty of Paris

In 1951, the European Coal and Steel Community (ECSC) was es-
tablished when the Treaty of Paris was signed on April 18.2 The six
signatory country states were France, Germany, Italy, Belgium, Luxem-
bourg, and the Netherlands. The ECSC represented the first model of
the European Common Market. It was the first time that national gov-
ernments had ceded part of their sovereignty to a central authority. Sig-
nificantly the member states adopted a policy on external tariffs while
eliminating tariffs on trade within the ECSC.

The ECSC also identified several key practices that served as imped-
iments to a fully integrated economy. Primarily, these impediments in-
cluded: (1) import and export duties and other restrictions on the
movement of products associated with the coal and steel industry; (2) a
framework of discriminatory measures or practices between producers or
between purchasers and consumers, particularly in prices and delivery
terms; (3) discriminatory measures that interfered with the purchaser's
free choice of suppliers; (4) subsidies or aids granted by states, including
special charges; and (5) restrictive practices that exploited markets.3

The ECSC also established a series of institutions for its governance, in-
cluding a High Authority, a Common Assembly, a Special Council of
Ministers, and a Court of Justice, each separate and apart from the paral-
lel institutions of its member state.4

B. The Treaty of Rome

In 1957, after years of negotiation, the six ECSC countries signed
two treaties in Rome. The first established the European Atomic Energy
Community (EURATOM). 5 The other, commonly referred to as the
Treaty of Rome, established the European Economic Community
(EEC).6 Together with the ECSC Treaty, these treaties created three
communities that existed parallel to each other, each having their own
organizational structure whose similarities were greater than their
differences.

2. Treaty Establishing European Coal and Steel Community, Apr. 18, 1951, 261 U.N.T.S. 140
[hereinafter ECSC Treaty].

3. Id. art. 4.
4. Id. arts. 8-45.
5. Treaty Establishing the European Atomic Energy Community, Mar. 25, 1957, 298

U.N.T.S. 167 [hereinafter EURATOM Treaty].
6. Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 U.N.T.S. 11

[hereinafter EEC Treaty].
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Recognizing the general redundancies, the three communities en-
tered the Merger Treaty in 1965 with an eye toward establishing the Eu-
ropean Community.7 The Merger Treaty did not, as its name suggests,
merge all of the treaties into one instrument since the three treaties essen-
tially remained in place. However, the Merger Treaty did establish a
single commission, the European Commission, and a Council of Minis-
ters for the three communities. A single Court of Justice had already
been created by the EEC treaty in 1958, which was continued under the
Merger Treaty.

In the early years of the Community, the member states imposed
various limitations on their own sovereignty in order to create a customs
union and single market over a transitional period. Considerable pro-
gress was made toward achieving this goal, especially in the removal of
customs duties between member states and the establishment of a com-
mon customs tariff for imports from outside the Community.

However, after these important initial successes, progress slowed
during the 1970s for a number of reasons. First, the economic recession
in the 1970s led member states to take steps to protect short-term inter-
ests in their home markets for home producers. Since the more blatant
protectionist means were no longer allowed under the EEC, more subtle
means were employed, including state aid and subsidies, discriminatory
public procurement policies, product standards, and the erection of other
technical barriers. The second major factor slowing down the pace of
integration was the increasing size of the Community. The United King-
dom, Ireland, and Denmark joined the Community in 1973, Greece in
1980, and Spain and Portugal in 1986. With the addition of these mem-
bers states, the number of members required to agree on legislation
where unanimity was mandated, to say nothing of the increased linguistic
onus, had a dampening effect on further progress.

The decline in Community consciousness began to reverse itself in
the 1980s, partially due to economic recovery. In addition, the member
states realized that, individually and collectively, they seriously trailed
behind the United States and an emerging economy in Japan and that the
completion of the single market would be necessary if the Community
were to compete.

7. Treaty Establishing a Single Council and Single Commission of the European Communities
of April 8, 1965, 1967 O.J. (L152) [hereinafter Merger Treaty].
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C. The White Paper

The European Commission8 caught the member states' mood with
the publication in 1985 of the now-famous White Paper.9 The White
Paper differed from earlier initiatives because it pragmatically identified
300 specific measures to which the Council of Ministers would have to
agree in order to remove the obstacles to the creation of a truly inte-
grated single market. If there is one overriding theme in the White Pa-
per, it is that the way ahead should be a deregulatory approach. The
White Paper identified areas in which the member states were tradition-
ally reluctant to endorse deregulation because the efficacy of such der-
egulations in these areas often involved relying on controls in force in
other member states.

Once the changes contemplated by the White Paper are imple-
mented, border controls no longer will exist in the Community. Techni-
cal standards and approval certificates issued for a product in one
member state will be accepted in all member states if the goods meet
agreed essential requirements. Governmental and semi-public agencies
in all member states will be required to follow nondiscriminatory proce-
dures in procuring goods and services. The liberalization of capital
movements, banking, and investment services will reduce the cost of fi-
nancing businesses.

The economic benefits expected from Europe 1992 are staggering.
Cecchini's Report on the Cost of Non-Europe, commissioned by the Euro-
pean Commission, predicts costs savings of more than $220 billion.'0

The integration of the European market will boost employment by creat-
ing 1.8 million new jobs and result in an increase of 4.5% in gross domes-
tic product (GDP) of the Community and a real deflation of 6.1% of
consumer prices. 1

Although the national governments are slow to adopt some of the
politically sensitive parts of the Europe 1992 program, the project has

8. For a discussion of the European Commission and other organs of Community governance,
see infra part III.

9. Completing the Internal Market: White Paper from the Commission to the European
Council, COM(85) 310 final [hereinafter White Paper].

10. PAOLO CECCHINI, THE EUROPEAN CHALLENGE 1992: THE BENEFITS OF A SINGLE MAR-
KET (1989).

11. Id.
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gained momentum and the progress made appears irreversible. How-
ever, with less than twelve months to go, more than fifty Directives re-
main to be adopted by the Council of Ministers. 2

D. The Single European Act

The White Paper was followed by the agreement of the member
states to the Single European Act (SEA), one of the most important
amendments to the Treaty of Rome since its adoption in 1957." 3 The
SEA, which came into force in 1987, is of fundamental importance for
the completion of the single market for a number of reasons. First, it
expressly fixes the target date of December 31, 1992, for completing the
single market. 4 The target date has become an important focus of the
program and has undoubtedly contributed to accelerating progress in the
adoption of the necessary Community legislation.

Second, the SEA amends the original Treaty of Rome by providing
that the majority of legislation necessary to complete the internal market
can be adopted by a qualified majority rather than a unanimous vote of
the Council of Ministers.' The change in the voting rules has had an
important effect on speeding up progress toward the single market.
However, there are some important exceptions to the majority voting
rule: unanimity is still required for legislation on tax 6 and certain em-
ployee rights. 17

Third, the SEA introduced the new cooperation procedure with a
view to filling the democratic deficit.' 8 There has been a historical fear in
many circles that there is insufficient parliamentary control over Com-
munity legislation. The EEC had become rather unpopular since the
only representatives directly elected by the citizens of the single member
states did not have to decide on any issues affecting the European citi-
zens. Thus, many European citizens viewed the EEC as a bunch of bu-
reaucrats. The new cooperation procedure provides for active
participation by the European Parliament in the legislative process, as
opposed to the traditionally advisory functions of the European Parlia-
ment. Under the procedure, the Council of Ministers adopts a common

12. See Tom Walker, Laws for 318 Million, THE TIMES (London), Mar. 20, 1992, at 33.
13. Single European Act, 1987 O.J. (L 169) [hereinafter SEA].
14. Id. art. 13; EEC Treaty art. 8(a) (amended 1987).
15. EEC Treaty arts. 28, 57(2), 59, 70(1), 84(2).
16. Id. art. 99.
17. Id. art. 57.
18. Id. art. 149.
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position by majority vote, then sends it to Parliament. Parliament may
accept, reject, or propose amendments to the proposal. If Parliament
does not accept the common position, the European Commission may
amend the proposal, which is returned to the Council for adoption. The
new cooperation procedure has significantly increased the European Par-
liament's influence.

Finally, the SEA extended the scope of the Treaty of Rome by con-
firming the authority and jurisdiction of the Community and by intro-
ducing new powers in certain sectors. 9 One of the most important
sectors in the SEA relates to the environment20 and there is no doubt
that the European Commission will be making more proposals in this
field to reflect popular concerns of member states.

E. The European Economic Area

On October 22, 1991, the member states of the European Commu-
nity and the member states of the European Free Trade Association
(EFTA)2' presented a draft of a treaty for the creation of the European
Economic Area (EEA). The main goal of the treaty is to implement the
fundamental freedoms provided by the EEC Treaty in the newly created
EEA so that, effective January 1, 1993, goods, once imported into the
EEA or manufactured in the EEA, can circulate freely throughout the
Community and the member states of the EFTA.

The treaty creating the EEA stops short of entirely extending the
internal market of the Community. Under the treaty, the EFTA member
states would, with certain exceptions, adopt Community rules on free
movement of goods, capital, labor, company law, consumer protection,
education, the environment, research and development, and social policy.
However, EFTA member states would remain free to adopt the common
agricultural policy and the harmonized rules on indirect taxes. Border
controls between the Community and the EFTA would continue to
exist.

22

The full impact of the EEA Treaty is not yet clear. First, the EEC

19. Id. arts. 102A, 118A-B, 130A-T.
20. Id. art. 130R-T.
21. The European Free Trade Association was established on November 20, 1959, in Stock-

holm. Present members include Austria, Finland, Iceland, Liechtenstein, Norway, Sweden, and
Switzerland.

22. 4 Common Mkt. Rep. (CCH) 96,107 (March 1992).

[Vol. 27:569
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Court of Justice has ruled that portions of the EEA Treaty are incompat-
ible with the EEC Treaty.23 As a result, the treaty was renegotiated be-
tween the member states. Whether or not the treaty in its renegotiated
form is compatible with the EEC Treaty is unclear, since the Court of
Justice ruled only on certain aspects of the treaty. Second, the treaty has
yet to be ratified by twenty legislative bodies-the legislatures of the
twelve member states of the Community, the legislatures of the seven
EFTA states, and the European Parliament. Third, two of the EFTA
member states, Austria and Sweden, have already applied for a full Com-
munity membership and most of the other member states, such as Swit-
zerland, have declared that full Community membership is their ultimate
goal. Thus, if the EEA Treaty is ratified, it appears that the EEA may
have only a short life.

III. INSTITUTIONS OF THE EUROPEAN ECONOMIC COMMUNITY

The basic framework of the Community was established in the
Treaty of Rome, though the Merger Treaty had the effect of establishing
a single council and a single commission. Collectively, these treaties es-
tablish a matrix of governmental institutions that will govern the adop-
tion and implementation of Community principles associated with
Europe 1992. The Community's four principal bodies are the European
Commission, the Council of Ministers, the Parliament, and the Court of
Justice.

A. The European Commission

The European Commission is most similar to the prime minister in a
parliamentary system. The Commission consists of seventeen members,
appointed for four-year terms by the member states. It has the power to
initiate proposals and legislation but not to enact them. The Commission
is charged with ensuring compliance with Common Market rules by
member states, individuals, and companies, and has the power to fine
individuals and companies for breaching these rules.2 4 In addition, the
Commission is empowered to negotiate trade agreements with non-Com-
munity countries.25

23. Opinion on the Draft Agreement Relating to the Creation of the European Economic Area,
[1992] 1 CEC (CCH) 184 (Jan. 1991).

24. EEC Treaty arts. 155-163 (as amended 1987).
25. Id. art. 228.
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B. The Council of Ministers

The Council of Ministers consists of ministers from the member
governments.26 It is the Council of Ministers that enacts the proposals of
the European Commission. While the European Commission has the ex-
clusive right of initiative, the Council of Ministers creates Community
law when it acts on proposals of the Commission. Though the Council
may amend a proposal of the Commission, it must do so unanimously.17

Decisions generally are taken on the basis of a qualified majority, using a
weighted voting scheme set out in the EEC Treaty.28 The presidency of
the Council rotates every six months in the order dictated by the EEC
Treaty.

29

C. The European Parliament

The Parliament primarily serves in an advisory function. It is com-
prised of representatives elected in the member states, each of whom sits
for five years. The functions of the Parliament are dispersed geographi-
cally: plenary sessions are held in Strasbourg; staff headquarters are
maintained in Luxembourg; and special committee meetings are held in
Brussels. The basic function of the Parliament is to oversee the legisla-
tive process of the European Commission and the Council of Ministers. 30

The Parliament does not have lawmaking authority like its member state
legislatures. Its powers, though generally advisory, do extend to certain
significant areas. For instance, before the Council of Ministers may act
on a proposal by the Commission, the Parliament must provide its opin-
ion.3 The Parliament has authority to veto treaties with non-Commu-
nity countries.32 It is also required to act by a majority of its membership
before new members are admitted to the Community.3

D. The Court of Justice and the Court of First Instance

The judicial branch consists of the Court of Justice created by the
EEC treaty34 and the newer Court of First Instance established by the

26. See id arts. 145-154.
27. Id. art. 149.
28. Id. art. 148.
29. Id. art. 146.
30. Id. arts. 137-144.
31. Id. art. 149.
32. Id. art. 145.
33. Id. art. 237.
34. Id. arts. 164-188.
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Council under SEA authority.35 The Court of Justice is comprised of
thirteen judges and six advocates-general. The Court of Justice has juris-
diction to consider any measure adopted by the Commission, the Council
of Ministers, or a member state government that might be incompatible
with Community law. It also has jurisdiction to issue binding advisory
rulings on the construction of Community law to a member country
upon application by a national court.36 If a national court realizes that
the construction of Community substantive law may affect the outcome
of the case before that court, it may present this issue to the Court of
Justice. However, if such an issue is raised in a case pending before a
court whose decisions are final, such court must present this issue to the
Court of Justice.38 Therefore, the Court of Justice serves effectively as
the supreme court for the interpretation and application of Community
law.

In view of the growing caseload of the Court of Justice, the Court of
First Instance was formed in 1989 at the request of the Court of Justice.3 9

The Court of First Instance has a membership of twelve judges, serving
in chambers of three or five judges. It has jurisdiction over disputes be-
tween the Community and Community officials, actions brought by natu-
ral or legal persons against Community institutions relating to the
application of Community competition law, or to certain compensation
claims against Community institutions. The SEA specifically reserved
the exclusive jurisdiction of the Court of Justice to hear and determine
actions brought by member states or by Community institutions or re-
quests for preliminary rulings referred to the Court of Justice by the
courts of the member states.4 Also, the decisions of the Court of First
Instance are subject to appeal to the Court of Justice on questions of
law.41

IV. JURISPRUDENCE OF THE EUROPEAN COMMUNITY

The jurisprudence of the Community is not established in any one
place. It is inferred from the applicable treaties and the internal pro-
nouncements and decisions that are generated by the Community's legal

35. Id. art. 168.
36. Id. art. 177.
37. Id.
38. Id.
39. Council Decision 88/591, 1988 O.J. (L 319) 1.
40. EEC Treaty art. 168A.
41. Id.
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institutions. In essence, there are two main bodies of law that govern
conduct within the Community. The first body of law is the treaties
themselves. The treaties include the Treaty of Paris establishing the
ECSC, the Treaty of Rome establishing the EEC and EURATOM, and
the SEA amending the Treaty of Rome.

The second body of law governing Community conduct is institu-
tional law. Institutional law includes those laws created by the Council
of Ministers governing the relations of the member states within the
Community. There are four identifiable components to institutional law:
regulations, directives, decisions, and non-binding recommendations.42

Regulations are binding edicts of the Council of Ministers and are di-
rectly applicable to each single citizen of the member states without any
further implementation by the member state governments. Directives
are strict guidelines binding only on the member states with respect to
the ultimate result to be achieved. A directive gives each member state
flexibility and latitude in transposing the directives into national laws to
achieve the prescribed result. Decisions are issued by the Council in the
context of a particular party's request or activities and apply only to the
parties to which it is directed. However, in some cases a decision may
apply to all states. Finally, non-binding recommendations and opinions
may be issued.

Community law is enforced at the Community level by the Euro-
pean Commission or at the national level by the member state govern-
ment and courts. Where there is a direct conflict between national law
and Community law with respect to any Community matter, Commu-
nity law is supreme.43 Where the conflicts are indirect, it may be neces-
sary to comply both with Community law and national standards.

V. ELEMENTS OF THE 1992 PROGRAM

Although the White Paper initially identified 300 measures neces-
sary to complete the single European market, that number has been re-
duced to 279 by redundancy and consolidation. The White Paper
separated these measures into three areas according to the type of imped-
iment to the single market.

A. Physical Barriers

The first group of measures identified by the White Paper are aimed

42. Id. art. 189.
43. Id. arts. 169-171; Case 48/71, Commission v. Republic of Italy, 1972 E.C.R. 527.
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at removing physical barriers.' Physical barriers are the customs and
immigration posts at member states' borders. Currently, the shipment of
goods between countries is interrupted at the border to allow checks to
enforce external trade quotas, collect value-added and excise taxes, carry
out health, safety, road transport and similar controls, compile trade sta-
tistics, and implement Community agricultural policy.4" In addition, in-
dividuals may still be routinely checked for immigration, taxation, and
law enforcement purposes. Due to the uniform external customs regime
of the Community, customs posts are used for the collection of duties
only when goods are imported from non-Community countries.

Europe 1992 proposes the elimination of all systematic controls at
frontiers within the Community. In 1988, it brought forth the Single
Administrative Document,' replacing about seventy customs and border
control forms with a single form. By eliminating the customs posts as an
enforcement mechanism, internal trade quotas preventing the free move-
ment of goods within the Community will be abolished gradually, and a
new mechanism for the collection of value-added taxes on cross-border
transactions must be devised.

Regarding the collection of statistics, the Commission is looking at
the necessity and desirability of statistics in a single market. Ultimately,
the myriad of physical controls must be removed if the Commission is to
achieve its objective that it should be as easy to sell from Paris to Frank-
furt as it is to sell from Paris to Lyon.

B. Technical Barriers

Technical barriers also represent an impediment to the completion
of a single European market.47 One of the fundamental principles of the
Community is the free movement of goods either produced in the Com-
munity or imported legally and put into circulation within the Commu-
nity. However, multiple laws, regulations, and industrial norms have
prevented or inhibited the unfettered intra-Community trade in goods.
Technical barriers include a variety of legal and regulatory measures

44. White Paper, supra note 9, 24-55.
45. AUDREY WINTER ET AL., EUROPE WITHOUT FRONTIERS: A LAWYERS GUIDE 11 (1989).

46. Council Regulation 678/85 of 18 February 1985 Simplifying Formalities in Trade in Goods
within the Community, 1985 O.J. (L 179) 1, creating the Single Administrative Document.

47. White Paper, supra note 9, 57-159.
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which currently prevent the free movement of goods, labor, skilled pro-
fessionals, services, and capital within the Community or restrict compe-
tition in public procurement and create obstacles to industrial
cooperation.

Currently, a variety of technical standards exist across the Commu-
nity. For instance, equipment and machinery may have to meet different
technical specifications or standards depending upon the member state in
which they are sold. Often testing and certification procedures have to
be duplicated. In the past, attempts to harmonize national standards ap-
plicable to certain products failed because they required a detailed dis-
cussion of technical aspects at a ministerial level and unanimous
approval by the delegates of the member states.

The 1992 program proposes a radical new approach requiring har-
monization of essential health, safety, consumer, and environmental pro-
tection standards. The new uniform requirements will be set out in
general terms, whereas the detailed specifications will be drafted by sev-
eral European standards organizations.45 With respect to nonessential
requirements, the member states mutually have agreed to recognize each
other's standards and approval certificates.

Europe 1992 also provides for the free movement of all trained pro-
fessionals with the Community. While nationals of a member state of the
Community have had the right for some time to reside in any other mem-
ber state in order to work as blue collar employees, university degrees
and professional diplomas required for medical, legal, or other profes-
sional practices have not been uniformly recognized. Europe 1992 will
improve the free movement of labor and professionals by requiring each
member state to recognize the degrees and diplomas granted by the
others and permit professionals to practice in the European country of
their choice, subject only to qualifying examinations.49

In 1988, a directive seeking to ensure the free movement of capital
was adopted.5" The directive effectively removes all currency exchange

48. Council Resolution on a New Approach to Technical Harmonization and Standards, 1985
O.J. (C 136) 1.

49. Council Directive 89/48 of 21 December 1988 on General System for the Recognition of
Higher Education Diplomas Awarded on Completion of Professional Education and Training of at
Least Three Years Duration, 1989 O.J. (L 19) 16.

50. Council Directive 88/361 of 24 June 1988 for the Implementation of Article 67 of the
Treaty, 1988 O.J. (L 178) 5.
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controls between the member states and permits companies and individu-
als to deposit their cash, lend or borrow money, and invest with financial
institutions anywhere within the Community.

A key objective of Europe 1992 is to open public procurement previ-
ously protected under favored national champion supplier firms. The
public sector represents an enormous market that amounted to fifteen
percent of the Community's gross domestic product or approximately
$575 billion in 1987. Specific proposals made in connection with Europe
1992 intend to introduce greater openness, transparency, and nondis-
crimination in all phases of bidding procedures.5"

Ultimately, mutual recognition is the basic deregulatory approach
that will be adopted by the Commission for all technical barriers. Thus,
the member states must accept the universality of the fundamental objec-
tives of their rules. As long as the objectives are met, different forms of
national legislation may be adopted so long as it does not discriminate
against products or services of other member states.

C. Fiscal Barriers

The third area of impediment to the creation of the single market is
the removal of fiscal barriers. Inter-member state transactions must be
taxed in the same way as domestic transactions. The removal of fiscal
barriers thus focuses on the indirect taxes such as value added tax (VAT)
and excise assessments.52

The Europe 1992 program focuses on VAT rates and collection. The
original Europe 1992 program proposed to treat a cross-border transac-
tion the same as any domestic sale and to require a domestic seller to
collect VAT from the foreign purchaser at the VAT rates in the country
of sale. Since VAT ultimately should accrue to the country of consump-
tion rather than the country of sale, the second proposal sought to estab-
lish a Community-wide clearing house for passing VAT collected by the
exporting member states to the applicable importing states. The complex
system of reapportioning VAT receipts among member states faced
strong political opposition. In October 1989, the Council therefore
agreed that export sales should continue to be VAT-exempt in the coun-
try of sale and subject to import VAT in the country of consumption.
The Commission has strongly objected to this procedure, claiming that it
would create more, rather than less, bureaucratic red tape. Similar

51. WINTER ET AL., supra note 45, at 109-10.
52. White Paper, supra note 9, 160-218.
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problems have arisen with respect to the proposed harmonization of VAT
rates, which currently range from zero to thirty-eight percent depending
on the goods involved.

VI. SPECIFIC EFFECTS OF EUROPE 1992 ON THE ENERGY SECTOR

No one regulation or directive sets out the framework under which
the Community energy sector will be governed after 1992. However, the
Commission has identified a range of commercial issues unique to the
energy sector that must be addressed by a combination of industry initia-
tives and national legislation before a true single energy market is
achieved.

In 1986, the Council of Ministers adopted a resolution concerning
energy policy objectives for 1995.11 That resolution established the
framework for the analysis and conclusions associated with the achieve-
ment of a single European energy market. The Commission was con-
cerned about the adequacy and security of available energy sources,
uncertain long-term prospects for supply and demand, dependence on
imported energy, in particular imported oil as a proportion of total en-
ergy demand, and the need for regular information on member states'
energy policies.

In May 1988, the Commission approved a working paper entitled
The Internal Energy Market5" based on the 1986 Council Resolution. In
the paper, the Commission made a general recommendation on Commu-
nity policies and identified specific obstacles in each of the major energy
sectors to completing a single market. Two of the major energy sectors
identified by the Commission were the oil and natural gas sectors.

A. Oil Sector

1. Recommendations for a Single Market

The activities of the oil sector can be analyzed under three general
areas: exploration and production, refining, and retail distribution in-
cluding transportation and storage. Exploration and production activi-
ties in the oil sector are limited mainly to the United Kingdom, which
generates approximately ninety percent of the Community's crude oil.

53. Council Resolution 86/C241/01 of 16 September 1986 Concerning New Community En-
ergy Policy Objectives for 1985 and Convergence of the Policies of the Member States, 1986 O.J. (C
241) 1.

54. The Internal Energy Market: Commission Working Document, COM(88)238 final.
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Exploration and production activities also are conducted in the Nether-
lands, Denmark, Germany, Spain, France, Greece, Italy, and to a limited
extent in Belgium, Ireland, Luxembourg, and Portugal. In each member
state, exploration and production are regulated by laws that provide for
the award of concessions under defined circumstances.

All member states, except Luxembourg, possess refining capacity.
Nearly seventy-five percent of such capacity belongs to ten major
companies.

Finally, at the marketing end of the spectrum, a small number of
companies control a large majority of sales or distribution outlets. Na-
tional companies generally have an important position in their home
countries. The most significant position held by a national oil company
is that held by Campsa in Spain, which accounts for ninety percent of the
retail outlets in that country.55

The Commission observed a high degree of internal competition in
the oil sector due to a number of factors including global integration of
oil markets, a large number of international operators, sufficiency of sup-
plies, an extensive transportation network, the availability of competing
suppliers, and price transparency.56

Despite such competition, the Commission's general recommenda-
tion was that the Community take steps to limit its use of oil as a compo-
nent of its energy demand. In 1986, oil provided nearly fifty percent of
the primary energy needs of the Community. By 1995 the Commission
plans to limit oil's share in primary energy consumption to forty percent.
Further recommendations include limiting oil imports to no more than
thirty-three percent. The Commission believes that its objectives should
be achieved by subsidizing competing forms of energy, taxing oil at a
higher rate than competing forms of energy, restraining or banning pub-
licity for certain oil products, and setting statutory limits on the devotion
of oil for certain uses, such as industrial facilities.57

2. Obstacles to a Single Oil Market

To achieve its objective of forming a single oil market, the Commis-
sion identified over a dozen obstacles, whose removal will equalize com-
petition among the integrated oil companies as well as the independents

55. Communication from the Commission on a Community Regime for Procurement in the
Excluded Sectors: Water, Energy, Transport and Telecommunications, COM(88)376 final [hereinaf-
ter Excluded Sectors].

56. The Internal Energy Market, supra note 54, at 40.
57. Id.
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that are operating in the Community.58

Exploration and production monopolies. Some states reserve explo-
ration and production fights to their national oil companies, excluding
outsiders. In some states, such as Italy, the national company has exclu-
sive prospecting priority in certain areas. In others, such as Denmark,
Greece, Ireland, and the Netherlands, the national company has the
right to participate in a commercial discovery after the fact.

Exploration licensing procedures. The Commission recommended
that licenses or concessions be issued according to criteria that are both
nondiscriminatory and transparent to all Community companies. Access
to the Community's oil resources must be nondiscriminatory in order to
maintain free competition between operators. The Commission noted
that reciprocity clauses among member states only exacerbated the
problems of discrimination and non-transparency.

Oil field development conditions. The Commission recommended
the elimination of implicit conditions encouraging companies to order
supplies and equipment from national suppliers. These pressures tend to
come into play when an oil field is brought into production.

Taxation of oil production. Because tax accounts for one-half to
two-thirds of the final product price in the Community, the Commission
expressed concern about the effect of various tax systems on field devel-
opment and the conditions of competition, noting that some countries
reduced taxation to encourage production while others had not. The
Commission recommended harmonization of taxation though it recog-
nized the problems in doing so. Problems include the differential costs of
development of different oil fields and the need for tax incentives to en-
courage development.

Landing obligations. The Commission recommended the elimina-
tion of the requirement in Italy and the United Kingdom that resources
be landed in the mother country before being transhipped to other desti-
nations. Such landing requirements, despite exemptions, tend to increase
costs of the ultimate product, thus affecting overall competition.

Restrictions on imports from certain non-Community countries.
Spain, Greece, France, and Portugal allow importation of petroleum
products from non-Community countries only by the company that owns
the national monopoly. Other operators cannot import products from
non-Community countries. France restricts the importation of crude oil

58. Id.
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and products imported directly from non-Community countries. The
Commission recommended a common policy for trade with non-Com-
munity countries.

Obligation of refiners to accept oil acquired by the State. Two mem-
ber states, Spain and France, maintain a requirement that their oil refin-
ers accept oil that has been acquired or produced by the state.
Developed as a means to assure the refinement of a member state's pro-
duction, the home state production requirement reflects the oil crisis of
the late 1970s. The requirement adds to the cost of the refined product
and thereby detracts from competition because state-produced oil tradi-
tionally has commanded a higher price, making sales of refined products
noncompetitive with those of other companies.

National or home flag requirements. The Commission recom-
mended the gradual elimination of national or home flag requirements in
Spain, France, and Portugal on the carriage of certain goods. Under the
recommendation, a member state would no longer be allowed to require
products to be carried in ships flying the flag of the member state which
produced the product. The Commission believes the elimination of home
flag requirements will be accomplished under its 1986 regulation gov-
erning freedom of maritime transportation among member states and be-
tween member states and third countries.59 The regulation applies not
only to the carriage of oil and oil products, but also covers all other
merchant fleets. Likewise, the Commission criticized Germany's re-
quirement that its oil products be carried within the country on national
inland carriers. The Commission observed that this obligation is con-
trary to the freedom to provide services in the transportation area.

Exclusive right to market output of national refineries on domestic
market. Campsa, Spain's national oil company, bears the exclusive right
to market the output of Spanish refineries for the domestic market. The
exclusive marketing practice has the effect of preventing any distributor
other than Campsa from obtaining key products from the nation's refin-
eries for the domestic market. The Commission has recommended that
the practice be abolished.

Quantitative restrictions on importation of oil products from other
Community countries. The Commission has criticized the restrictions of
Spain, Greece, Ireland, Italy, and Portugal placed on imports from other
member states. In some cases it has commenced infringement proceed-
ings, while other practices are under examination.

59. Commission Regulation 4055/86, 1986 OJ. (C 241) 1.
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Import licenses. Belgium, Spain, Greece, and Portugal have im-
posed various forms of import licensing that are tantamount to import
quotas. In Belgium, the Commission has opened an infringement file; in
Greece, the Commission has recommended a single administrative docu-
ment. The measures in Spain and Portugal are expected to be temporary.

Preferences for importer/distributors. In Spain, Greece, France, and
Portugal national legislation imparted a special status for importers and
wholesale distributors of oil products. Only companies with approved
status are allowed to market within the state. Preferential laws prevent
deliveries by out-of-country distributors, even though the distributor may
be approved in the other member state. While the Commission has not
recommended a specific corrective measure, the Commission expects that
the identification of this preference will put pressure on the respective
legislatures to repeal this legislation.

Differences in rules and technical norms applicable to petroleum
products. The Commission observed a panoply of different technical
specifications for oil products. To date, Community law harmonizes
only a few aspects of petroleum products such as the lead content of
petroleum. Differences in standards add to costs during production,
storage, and transportation of products and affect companies that supply
more than one national market from a single refinery. The Commission
observed that there will be acceptable ranges of standards, some of which
could be upheld on the basis of climatic factors. In all cases, the Com-
mission recommended that the technical standards be harmonized as
much as possible.

Difference in compulsory storage arrangements. Community law
generally requires member states to maintain ninety-day security stocks,
which can be offset by indigenous production capability. Many member
states have passed the storage requirement on to companies producing
and operating within their borders. Where there are differences in na-
tional requirements for storage, oil companies operating in one member
state are at a disadvantage with those operating in another. The dispar-
ity in requirements adds to a producer's costs which ultimately is re-
flected in price.

The Commission desires to establish a central storage agency which
would require efforts by each member state to finance and provide stock-
piles through companies operating within its boundaries. The overall
goal is to ensure that no one company bears a disproportionate burden of
Community-wide storage responsibilities such that its products would
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become noncompetitive with those of companies bearing a lesser storage
burden.

Pricing systems. The Commission observed that the pricing system
across the Community was completely disparate. In Spain, the price of
petroleum products is fixed, based on national criteria. Greece, Belgium,
Ireland, Italy, Luxembourg, and Portugal maintain a ceiling price sys-
tem, while other states such as Germany, the United Kingdom, Den-
mark, France, and the Netherlands allow the free market system to
prevail.

Differences in excise duty and value added taxes. In the area of
taxes, the Commission focused on disparities in excise duty and VAT
among the member states. The Commission recommended the harmoni-
zation of excise duty, proposing that member states apply common rates
of excise duty. Excise duty would be calculated, in the case of petroleum,
by the arithmetic average of the excise duty charged on each product in
the member states. The same method would be used for heating and fuel
oil. For VAT, the Commission proposed an equalization that would es-
tablish VAT rates within the four to nine percent range for a reduced rate
and a fourteen to twenty percent range for a standard rate. Such an
approximation will require some states to modify the number and level of
rates used. The Commission proposed the prohibition of other indirect
taxes, for example, counter-cyclical taxes, unless they are accepted by all
member states and applied simultaneously.

3. Priority Corrective Measures

The Commission observed that certain practices of the oil industry
should be abolished as a matter of priority.' High on the list is the
disparity in taxation. In an effort to achieve an approximation of taxa-
tion, one fuel-neutral proposal attempts to approximate taxation on the
basis of the purpose to which the fuel is devoted, regardless of the source.
Other areas of concern include differences in rules and technical norms
applied to petroleum products. Other practices targeted for elimination
are those obstacles resulting in oil monopolies, including import restric-
tions, import licenses, price systems, the exclusive right of refining, the
exclusive right of marketing national product, and the prohibition of
cross-frontier deliveries. Finally, the Commission noted the need to
eliminate all obstacles to internal transportation caused by national car-
rier requirements.

60. The Internal Energy Market, supra note 54, at 53-55.
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B. Natural Gas Sector

1. Recommendations for a Single Market

The second major energy sector addressed in the White Paper was
Community natural gas. Activities in the gas sector were analyzed simi-
larly to those in the oil sector in terms of exploration and production,
transmission, and distribution. Exploration and production are subject
to the same rules as the oil sector. Once the gas is produced, transmis-
sion systems generally buy gas from producers under long-term con-
tracts, transport it, and sell it in large quantities to industrial users,
power stations, and other companies for public distribution. Public dis-
tribution companies then sell gas to small industrial customers or mem-
bers of the public directly. In each case, national or regional monopolies
virtually dominate the transmission and distribution industry in Europe.
The only exceptions to the dichotomy between transmission and distribu-
tion are in the United Kingdom and France, where a single institution in
each country effectively controls both transmission and distribution.61

Currently, the countries in the Community use natural gas for eight-
een percent of primary energy consumption. Of the eighteen percent,
approximately thirty-five percent comes from sources outside of the
Community. This proportion is expected to rise to forty percent by the
year 2000. The role of natural gas in each member state depends heavily
on indigenous supplies. Some countries, such as France, Italy, Germany,
the United Kingdom, and Belgium, have a long-established gas market.
Newer entrants include Denmark, Ireland, and Spain. Environmental
legislation and developing technologies for burning natural gas could
very well increase consumption beyond forty percent.62

2. Obstacles to a Single Natural Gas Market

As with the oil sector, the Commission identified many obstacles to
the creation of a genuine common market in the natural gas industry. 3

Exploration and production. Licenses for the exploration and pro-
duction of natural gas are granted under a variety of conditions. Nor-
mally there is a two-phase process for exploration and for production.
The licenses vary from one state to another. In some states, the national

61. See generally Excluded Sectors, supra note 55, at 44-48.
62. The Internal Energy Market, supra note 54, at 57-58.
63. Proposal for a Council Directive on the Transit of Natural Gas Through the Major Sys-

tems, COM(89)334 final at 6.
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oil company has the exclusive right to search for gas in certain geo-
graphic areas. In other states, the licensee must be a legal entity regis-
tered in the member state. In yet others, any change in participation of
the licensee cannot occur without the permission of the state. In each
case, these requirements imply the necessity of local participation in the
corporate structure of the licensee.

Transportation. Gas transportation in the member states is subject
to monopoly. Common carriers are virtually unknown. While the situa-
tion may be changing in the United Kingdom where a common carrier
provision of the 1986 Gas Act has been implemented, generally there is
no mechanism that requires the main transporters to carry the gas of
third parties. Ultimately, the Commission observed that the existence of
these restrictions effectively blocked both the import and export of gas in
the member states. Implicit in the Commission's observation was the
need to establish a common carrier system.

Integration of European gas grid. A long-pursued goal of the Euro-
pean Energy Sector has been the interconnection of the European gas
grid. To date, the United Kingdom, Ireland, Spain, Greece, and Portu-
gal have not been connected to the grid. The Commission has proposed
a Council Directive on the transit of natural gas through the major sys-
tems.64 The directive is intended to open up high pressure national natu-
ral gas transmission grids to use by other member states' gas supply
companies. A number of member states, in particular the United King-
dom, Germany, and the Netherlands, are opposing the Directive. They
point to the Community's large and increasing reliance on non-Commu-
nity sources for natural gas and to the fact that natural gas already faces
considerable competition within the gas market and from other energy
sources.

Harmonization of taxation. The Commission observed that natural
gas taxes vary sharply from one Community country to another and rec-
ommended that these taxes be harmonized following the Commission's
proposals on the convergence and approximation of VAT rates in the
case of the oil sector.

Price transparency. Pricing mechanisms vary from country to coun-
try. In some states, such as France, Italy, Belgium, and the Netherlands,
sales are based on tariffs. In others, like the United Kingdom and Ger-
many, individual contracts are negotiated. The Commission's goal is to

64. Id.
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discourage pricing that results in artificial price advantages, without en-
couraging the publication of individual rates. The Commission's pro-
gress in achieving price transparency has resulted in a directive
concerning a Community procedure to improve the transparency of gas
and electricity prices charged to end users.65

Public contracts. The Commission observed the potential disparity
in purchasing procedures by large transmission companies whose manu-
facturing and installation subsidiaries may have an effect on competition
in the transmission area.66

Imports and exports. National legislation in the areas of import and
export controls varies and is imposed either through specific provisions
in legislation or as a condition of the production or transportation con-
cession. Where a company holds a monopoly or dominant market posi-
tion, it effectively is allowed to block movements of natural gas into or
out of the country where pipeline systems are in place.

3. Priority Corrective Measures

The Commission identified three crucial areas that the natural gas
industry must address in order to achieve greater integration in the gas
market. In some cases, the Commission has proposed legislation to effect
the results. First, the Commission urged greater price transparency for
off-tariff sales, especially in the United Kingdom and Germany, and the
harmonization of taxation. Second, the Commission is pursuing meas-
ures to encourage the interconnection of the European gas pipeline net-
work grid. Finally, open access by transmission or distribution
companies in the form of common carriage is encouraged.

C. First Progress Report

A progress report on the Community's efforts to address the recom-
mendations contained in the Internal Energy Final Report was issued on
May 18, 1990.67 The report noted that few of the recommendations con-
tained in the Commission's Working Paper of May 1988 were challenged
by any of the institutions, but that as of May 1990 "there is still a long
way to go." The report also noted that the European Council in Rhodes,
held in December 1988, stated that energy was "one of the areas in which

65. Draft Council Directive Concerning a Community Procedure to Improve the Transparency
of Gas and Electricity Prices Charged to End Users, COM(89)332 final.

66. See infra part VII.A.
67. The Internal Energy Market First Progress Report COM(90)124 final.
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it was vital that the pace of change be speeded up."'6 8

The progress report made observations with respect to the following
key elements to the completion of the internal energy market. Work is
ongoing on the harmonization of standards and technical specifications
and should be completed shortly. Standards for petroleum products will
be adopted before the deadline. While considerable progress was made
with respect to public procurement in the energy sector, the exemption
for oil, gas, and coal exploration and production under certain conditions
will need to be reviewed at the end of 1995 in light of its record. The
level of the reference rates for excise duties still must be resolved. Ongo-
ing assessment relating to the dismantling of oil monopolies is being pur-
sued by the Commission, though inconclusively. The Commission had
adopted proposals for new legislation dealing with the transparency of
energy prices charged to industrial consumers,69 increased trade through
the obligation to provide transit, and better exchange of information on
energy investments.70

The Commission also identified several areas that must be addressed
in the future. First, the notion of "security of supply" must be defined in
the context of the Community as a whole and not its member states.
This definition includes issues of diversification, competition, scope of
regulation, and the allocation of resources. Second, the issue of energy
dependence outside the Community must be addressed. Particular atten-
tion must be paid to relations with the Gulf countries. Better use of ex-
isting energy networks must be achieved. In particular, gas networks are
operating at a very low level of efficiency, in the range of less than forty
percent as compared to eighty percent in the United States. Open access
to third party users is considered to be a potential solution to the ineffi-
ciency. Finally, existing technical standard disparities between energy
sources must be reduced. The liberalization of public procurement will
necessitate accelerated efforts in standardization. Harmonization also
should extend to environmental standards. It is anticipated that the Sec-
ond Progress Report will be issued in the third quarter 1992.

68. Id. at 2.
69. In June 1990, the Council adopted Directive 90/377 Concerning a Community Procedure

to Improve the Transparency of Gas and Electricity Prices Charged to Industrial End-Users, 1990
O.J. (L 185) 16.

70. In July 1989, the Commission submitted Draft Council Regulation Amending Regulation
1056/72 on Notifying the Commission of Investment Projects of Interest to the Community in the
Petroleum, Natural Gas and Electricity Sectors, 1989 O.J. (C 250) 5.
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D. European Energy Charter

The most significant recent development in the energy sector is the
European Energy Charter.71 On December 17, 1991, the Charter was
signed by forty-seven countries from both western and eastern Europe,
including twelve Soviet republics.72 It is considered the first step toward
matching the energy demands, capital, and expertise of western Europe
with the immense resource potential of eastern Europe and the Soviet
republics. The Charter will be implemented through a "Basic Agree-
ment" and "Protocols" that are specific to each energy sector.

The goals of the Energy Charter are many and explicitly target three
major areas for future work by the signatories. First, the signatories rec-
ognized the need for the expanded development of trade in energy. To
achieve this, they noted the need to: (1) develop open and competitive
markets for products, materials, equipment, and services; (2) obtain ac-
cess to resources, including exploration and development; (3) remove
technical, administrative, and other barriers with respect to energy,
equipment, technology, and services; (4) develop and connect an energy
transportation infrastructure; and (5) obtain access to capital.73

Second, the Energy Charter signatories agreed on the need for in-
creased cooperation in the energy field, including coordinating energy
policies, obtaining mutual access to technical and economic data, formu-
lating stable and transparent legal frameworks for the development of
resources, and exchanging technology.74

Thirdly, the signatories focused on energy efficiency and environ-
mental protection, observing the need to promote an energy mix to mini-
mize adverse environmental consequences through market-oriented
energy prices that reflect environmental costs and benefits and the use of
new and renewable energies and clean technologies." Where nuclear
sources were chosen, the signatories emphasized the need to maintain a
high level of safety and cooperation.76

It is anticipated that implementation of these goals will occur in the
framework of state sovereignty over energy resources. Where private ini-
tiative and funding are not appropriate or available, intergovernmental

71. Proposal for a Pan-European Energy Charter, COM(91)36 final.
72. 12 Former Soviet Republics Are Among Signers of European Energy Charter, 9 Int'l Trade

Rep. (BNA) 36 (Jan. 1, 1992).
73. European Energy Charter.
74. Id.
75. Id.
76. Id.
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working groups must be formed to achieve these goals, such as the for-
mulation of a coherent energy policy.

The Charter identifies seven areas in which its efforts will be
focused:

1. Access to and development of energy resources to assure that
the rules governing the acquisition, exploration, and development of re-
sources are "publicly available and transparent";

2. Greater access to international as well as local markets;
3. Liberalization of trade in energy, products, equipment, and

services including the development of commercial international transmis-
sion networks;

4. Promotion and protection of investments, underpinned by a
"stable, transparent" legal framework for foreign investment in order to
ensure a high level of investment security and facilitate investment risk
guarantee schemes;

5. Safety principles and guidelines;
6. Technology exchanges in energy production, conversion, trans-

portation, distribution, and energy efficiency;
7. Energy efficiency and environmental protection, to address con-

sistency between energy policies and environmental agreements and con-
ventions, market-oriented prices, reflecting environmental costs and
benefits, and incentive programs for profitable investment in energy effi-
ciency project; and

8. Education and training, to include professional and occupa-
tional training, as well as a public information program.7 7

The signatories acknowledge that the governments of central and
eastern Europe and the republics of the former Soviet Union may require
transitional arrangements before they are able to comply strictly with the
Basic Agreement and Protocols. These will be negotiated with each of
the states that request transitional treatment.

VII. IMPACT OF PUBLIC PROCUREMENT AND ENVIRONMENT

DIRECTIVES ON THE ENERGY SECTOR

In the overall Europe 1992 program, in addition to the energy sector
reforms, there are over a dozen areas addressed by directives and regula-
tions promulgated by the Commission and Council that will affect com-
panies in the energy sector. These areas include procurement, labor,

77. Id.
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companies, mergers and acquisitions, taxation, monetary union, free ex-
change of goods, intellectual property, environment, employment, com-
petition, insurance, securities, construction, and professional services.
While each of these areas will have an effect on the overall corporate
behavior of an energy company, the areas of public procurement and
environment are worth highlighting as examples where Council action
will have a strong influence on the conduct of its central business activity
after December 31, 1992.

A. Public Procurement

According to Cecchini's Report on the Cost of Non-Europe, in 1988,
public procurement represented almost fifteen percent of the Commu-
nity's gross domestic product.7" In the White Paper, the Commission
pointed out that, despite the existing Community legislation dating back
to the early 1970s, national public authorities still tend to place their
orders for supplies and for construction projects overwhelmingly with
domestic enterprises.79 The Cecchini Report estimated the waste of tax-
payer's money due to the failure to open public-sector purchasing and
construction markets to Community-wide competition to be an average
of approximately $22 billion per year. 0 The continuing support for na-
tional champions is clearly a major obstacle to the achievement of a truly
internal market.

To reverse the favoritism given to national champions, the White
Paper announced the Commission's intention to amend the existing di-
rectives to upgrade their effective application in each of the member
states. In March 1987, the Commission presented a reform package for
the public procurement sector announcing action on four fronts."1 First,
the Commission proposed to make tendering and award procedures more
transparent by overhauling the existing legislation. Second, it recom-
mended the introduction of rules for Community-wide competition in
the sectors not covered by the original legislation, including telecommu-
nications, transportation, energy and water. Third, the Commission sug-
gested the adoption of rules addressing the procurement of services, in

78. CECCHINJ, supra note 10, at 16.
79. White Paper, supra note 9, 1 81-87.
80. Guide to Economic Community Rules on Government Procurement, 1987 O.J. (C 358) 1

[hereinafter Community Rules].
81. Id.; see also Excluded Sectors, supra note 55.
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addition to procurement of supplies and public works. Finally, the Com-
mission encouraged tighter enforcement of Community rules affecting
procurement.

Until recently, directives affecting public procurement did not in-
clude the water, energy, transportation, or telecommunications sectors.
These sectors were excluded from previous procurement efforts because
some states allowed a private entity to handle these activities while others
used public entities. Since the approach in the procurement directives
had been on public procurement, inclusion of these quasi-public, quasi-
private sectors in the directives would have invited failure. In addition,
the quasi-public, quasi-private sectors experience conditions that do not
involve significant competition because of the closed nature of their oper-
ative markets or because of special or exclusive rights or benefits granted
by national authorities.8 2 The Commission determined that it was im-
portant to address the quasi-public, quasi-private sectors collectively, re-
gardless of the legal form, and therefore excluded them from its previous
directives. The exclusions applied until September 1990, at which time
the Directive on the Excluded Sectors or Utilities Directive was
adopted. 3 Its terms are the results of a hard-fought compromise and do
not go as far as the Commission originally intended.

The Utilities Directive applies to both public agencies and private
parties, if they are acting under special licenses.8 4 The essential elements
of the Directive address the compulsory publication of invitations to
tender in the Official Journal and application of Community award pro-
cedures. The Directive envisions three basic schemes available to a pro-
curing entity in the bid process: (1) open procedures, where all interested
suppliers or contractors may submit tenders; (2) restricted procedures,
where only candidates invited by the contracting entity may submit ten-
ders; and (3) negotiated procedures, where the contracting entity negoti-
ates the terms of a contract with one or more suppliers or contractors of
its choice."5

In each case, a call for competition must be made, unless any of the
following circumstances are encountered:

1. Absence of a suitable tender or any tenders following a previous
call for competition for a similar contract;

82. Community Rules, supra note 80; see also Excluded Sectors, supra note 55.
83. Council Directive 90/531 of 17 September 1990 on the Procurement Procedures of Entities

Operating in the Water, Energy, Transport and Telecommunications Sectors, 1990 O.J. (L 297) 1.
84. Id. art. 2(1).
85. Id. art. 1(6).
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2. Research and development contracts;
3. Contracts that can be executed only by a particular supplier or

contractor;
4. Circumstances of extreme emergency where time periods gov-

erning tenders cannot be met;
5. Additional deliveries under a previous contract where a change

in supplier would be incompatible with the original contract;
6. Repetition of similar work under a previous competitive

contract;
7. Availability of bargain purchases (below normal market prices);

or
8. Purchases from a supplier winding up its business activities."
Where a call for competition is required, the Directive sets out sev-

eral means by which a call can be made. One way the call can be made is
on a project-specific basis, setting out necessary details on the project
under consideration. Another is through periodic indicative notices to
obtain intentions of interest for contracts that will be awarded by re-
stricted or negotiated procedures without further publication of a call for
competition. The last way in which a call for competition can occur is on
the basis of a qualification system, which may be a hybrid that can apply
to tenders in a restricted or negotiated procedure.8 7

A detailed schedule of procedures governing the tender process is
set out in the Utilities Directive. The schedule sets out the chronology
from the notice of the contractor's intention to entertain tenders to the
contractor's decision to award a contract."8 In a restricted or negotiated
setting, the contracting entities are required to adopt objective criteria
and rules and make them available to interested suppliers or contrac-
tors.89 In addition, the Directive requires that Community technical
specifications be employed where they exist, although departures are al-
lowed for good cause.

The Utilities Directive also addresses the criteria contract awards.
The standards are flexible, but must be set out in the notice of tender or
contract documents in descending order of importance. The Directive
allows a contracting entity to establish two types of criteria. One allows
an award to be made to:

86. Id. art. 15(2).
87. Id. art. 16.
88. Id. arts. 24-29.
89. Id. art. 25.
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the most economically advantageous tender, involving various criteria
depending on the contract in question, such as delivery or completion
date, running costs, cost-effectiveness, quality, aesthetic and functional
characteristics, technical merit, after-sales service and technical assist-
ance, commitments with regard to spare parts, security of supplies and
price. (Where these criteria set out in paragraph (a) are desired, con-
tracting entities must set out minimum specifications in the tender no-
tice or the contract documents.) The other allows the award to be
based on the lowest price only.9'

Under the Utilities Directive, a tender for a supply contract may be
rejected where the proportion of products originating in a non-Commu-
nity country exceeds fifty percent of the total value of the products con-
stituting the tender.91 Under such circumstances, preference must be
given to competing Community-origin tenders unless the prices of the
Community-origin tenders exceed the price of the foreign tender by three
percent or more.92

It is significant what is not within the scope of the Directive. The
Directive does not apply to contracts considered by a member state to
involve state security interests.93 Nor does it apply to most contracts
awarded pursuant to an international agreement with a non-Community
country. 94 The Directive also sets a threshold value before its require-
ments attach. In the case of supply contracts, bids in connection with
oil, gas, coal, or other solid fuel exploration, the threshold value of the
award is $552 thousand (ECU 400,000). The value of public works con-
tracts must exceed $6.9 million (ECU 5,000,000) before the Directive
applies.95

Finally, the Utilities Directive contains a procedure allowing a
member state to request that the Commission exempt contracts associ-
ated with the exploration and production for oil, gas, coal, or other solid
fuels in geographical areas designated by the member state. The Com-
mission is empowered to grant the exemption where all of the following
five conditions are met:

1. Other contractors were allowed to participate in bidding for the
underlying concession under the same conditions as the contracting
entity;

90. Id. art. 27(1).
91. Id. art. 29(2).
92. Id. art. 29(3).
93. Id. art. 10.
94. Id. art. 11(1).
95. Id. art. 12.
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2. The qualifications of all bidders for the underlying concession
were established prior to the time bids for the concession were evaluated;

3. The award of the concession was based on objective criteria
which were established and published prior to the bidding and applied in
a nondiscriminatory manner;

4. All terms and conditions of the activities under the concession
were established in advance of the award of the concession and applied in
a nondiscriminatory manner; and

5. The contracting entity is not required by national law to provide
information on its intended or actual source of procurement.96

The Procurement Directive requires implementation by most member
states by July 1992, and the directives are to be in force by January 1993
at the latest, with exceptions allowed for Spain, Greece, and Portugal.97

A directive on enforcement of Community rules in the excluded sec-
tors has been adopted. 98 Although the member states agree on the neces-
sity for a procedure to benefit suppliers and contractors from excluded
sectors, it was very difficult to reach agreement on this directive.

The current proposal concerning the excluded sectors is intended to
address the current disparity of remedies in the various member states.
For instance, the suspension of illegal award procedures is not available
under similar circumstances in all member states. Likewise, obtaining
damages is subject to such constraints in many states that it may not be a
practical remedy.99

The goal of the proposed directive governing the excluded sectors is
to require each member state to adopt or amend administrative and judi-
cial procedures so that contractors and suppliers have effective and
prompt remedies against contract award procedures that are incompati-
ble with Community procurement law. Under consideration are inter-
locutory remedies designed to set aside or modify a contested award to
maintain the status quo. Also under consideration is the remedy of dam-
ages for those breaches that cannot be avoided or corrected during the
award process. The level of damages is still under consideration, as is the
necessary quantum of proof incident to recovery."

96. Id. art. 3.
97. Id. art. 37.
98. Proposal for a Council Directive Coordinating the Laws, Regulations and Administrative

Provisions Relating to the Application of Community Rules on the Procurement Procedures of Enti-
ties Operating in the Water, Energy, Transport and Telecommunications Sectors, COM(90)297 final.
Member States must implement the Directive by July 1, 1992. Id. art. 17.

99. Id. at 3.
100. Id. art. 2, at 27.
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The excluded sectors directive allows member states to adopt an al-
ternative system of attestation.'' Companies that qualify for this system
do not risk suspension of their contract award, though they remain sub-
ject to other interim measures as well as damages. The attestation sys-
tem is designed to apply to contracting entities whose contracts are of
crucial importance in the public sector, such as utilities. The attestation
procedure involves regular review of contracting procedures by national
representatives for conformity with national and Community procure-
ment law. Companies subject to the attestation alternative must state
this fact in the tender notice published in the Official Journal.

Finally, the excluded sectors directive envisions a conciliation proce-
dure at the Community level as a means of alternative dispute resolu-
tion. 102 It is expected that agreement on the final form of the directive
will not be reached for some time.

B. Environment

The second area in which the energy sector can expect major
changes is the environmental area. While the current debate about Eu-
rope 1992 tends to emphasize economics, the ecological necessity of a
Community environmental policy has long been recognized in the envi-
ronmental action programs submitted by the Commission and adopted
by the Council. They are based on the truism that environmental pollu-
tion is not and cannot be confined to the territory of a member state, but
is always a transnational problem. A common environmental policy, im-
plemented on the basis of Community law, is thus required both for eco-
logical as well as economic reasons.

The 1957 Treaty of Rome did not specifically refer to the need for
an environmental policy, but the Community began developing a policy
in the early 1970s. In 1973, the Council adopted the First Action Pro-
gramme on the Environment which set out the basic principles of a com-
mon environmental policy, including the principle of preventive action
and the principle that the "polluter must pay."1 3 Based upon this First
Action Programme and three subsequent action programs, the Commu-
nity has adopted numerous measures and more than 100 items of legisla-
tion. The major concern is water pollution, but Community legislation

101. Id. arts. 3-9, at 30-32.
102. Id. art. 13, at 35.
103. First Action Programme on the Environment, 1973 O.J. (C 112) 1.
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on air pollution, hazardous substances, and waste management is becom-
ing increasingly important. In light of the program to complete the in-
ternal market, the Commission has increased its activities in the
environmental field.

The SEA was an important development because it confirmed the
ability of the Community to legislate in the environmental field and set
out specified powers to act."° The general rule is that legislation must be
adopted unanimously, although the Council can itself decide that some
measures should be capable of being adopted by qualified majority. The
SEA amendments to the EEC established objectives for Community en-
vironmental actions: "to preserve, protect and improve the quality of the
environment; to contribute towards protecting human health; [and] to
ensure a prudent and rational utilization of natural resources." 10 5

The SEA also sets out three basic principles of Community environ-
mental law and policy. The policies include preventive action, rectifica-
tion of environmental damage at the source, and the principle that the
"polluter should pay."106

Finally, the SEA sets out specific factors to be taken into account by
the Community in deciding on corrective or punitive measures in the
environmental field."0 7 The factors that must be considered are "the
available scientific and technical data, environmental conditions in the
various regions of the Community, the potential benefits and costs of ac-
tion or of lack of action, the economic and social development of the
Community as a whole, and the balanced development of its regions."108

The SEA adds that the Community shall take action to the extent
that the environmental policy objectives can be better attained at a Com-
munity level than at the level of the individual member states. 109 More-
over, the SEA gives member states the right to maintain or introduce
"more stringent protective measures compatible with this Treaty." 1

The Commission has identified several specific areas of environmen-
tal concern. The prevention of water pollution is one of the priority areas
in Community environmental policy and is the sector in which the Com-
munity has the most comprehensive legislation. The four regulatory

104. EEC Treaty art. 130R-T.
105. Id art. 130R(l).
106. Id. art. 130R(2).
107. Id. art. 130R(3).
108. Id.
109. Id art. 130R(4).
110. Id art. 130T.
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strategies being pursued include water quality standards, effluent stan-
dards for dangerous substances, product standards for certain goods, and
standards for pilotage of vessels for the prevention of oil pollution. Efflu-
ent standards for dangerous substances and vessel pilotage standards
have the greatest impact on the energy sector.

One of the cornerstones of the Community's environmental legisla-
tion on water pollution is Directive 76/4641" which covers pollution
caused by dangerous substances discharged into the aquatic environ-
ment. The purpose of the Directive is to eliminate, over a defined period
of time, water pollution caused by the discharge of particularly danger-
ous substances and to reduce water pollution caused by the discharge of
other less hazardous substances. The Directive applies to inland surface
and internal coastal waters of the Community.

Directive 76/464 is complemented by a Directive on ground
water 12 which follows the same regulatory pattern but contains even
stricter standards. The aquatic environment Directive sets out two lists
of hazardous substances, the black list and the gray list. Pollution from
substances listed on the black list must be eliminated by means of a sys-
tem of uniform effluent standards. Member states must establish imple-
mentation programs for reduction of water pollution by gray list
substances. The implementation programs must contain water quality
standards which, however, may be largely determined by the member
states.

Establishing specification standards for vessels is also important in
terms of water pollution reduction. In order to prevent accidental pollu-
tion, two Directives concerning the pilotage of vessels in the North Sea
and the English Channel have been issued. The Directives set out mini-
mum safety standards for domestic and certain foreign tankers entering
or leaving Community ports." 3 In addition, the Community has estab-
lished a research program to assess control strategies for handling hydro-
carbons discharged at sea." 4

111. Council Directive 76/464 of 4 May 1976 on Pollution Caused by Certain Dangerous Sub-
stances Discharged into the Aquatic Environment of the Community, 1976 O.J. (L 129) 23.

112. Council Directive 80/68 of 17 December 1979 on Protection of Groundwater Against Pol-
lution Caused by Certain Dangerous Substances, 1980 O.J. (L 20) 43.

113. Council Directive 79/115 of 21 December 1978 Concerning Pilotage of Vessels by Deep-
Sea Pilots in the North Sea and English Channel, 1979 O.J. (L 33) 32; Council Directive 79/116 of
21 December 1978 Concerning Minimum Requirements for Certain Tankers Entering or Leaving
Common Parts, 1979 O.J. (L 33) 33.

114. Council Decision of 6 March 1986 Establishing a Community Information System for the
Control & Reduction of Pollution Caused by Spillage of Hydrocarbons & Other Harmful Substances
at Sea, 1986 0.3. (L 077) 33; Council Resolution of 26 June 1978 Setting Up an Action Program of
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The Commission also proposed minimum requirements for vessels
entering or leaving Community ports carrying packages of dangerous or
polluting goods in order to minimize the risk of accidents. 115 Ultimately,
progress in this area is slow because the member states want to maintain
sovereignty in this sector.

Community legislation is much less comprehensive in the area of air
pollution than legislation on the aquatic environment. Automotive emis-
sions, sulfur dioxide, nitrogen oxide and particulate emissions from sta-
tionary sources, air pollution from industrial plants, and lead and
asbestos pollution are specifically addressed by existing legislation.

In the area of noise pollution, legislation has focused primarily on
limiting traffic noise by addressing common product standards rather
than mandatory noise levels. Existing directives concern noise generated
by motor vehicles, aircraft, electric generators, power cranes, compres-
sors, and other construction equipment.

The emerging focus of the Community's environmental program has
been on waste management. In a recent paper, the Commission set out a
Community strategy for waste management, reiterating the main objec-
tives of the Community's waste management policy." 6 The paper ad-
dressed waste prevention, waste recycling and reuse, and safe disposal of
non-recoverable residues.

In a 1975 framework Directive, waste is defined as "any substance
or object which the holder disposes of or is required to dispose of pursu-
ant to the provisions of national law," with the exclusion of certain types
of waste such as radioactive waste, waste waters, and gaseous effluent
emitted into the atmosphere." 7 The framework Directive sets out basic
obligations of the member states to encourage the prevention, recycling,
and processing of waste and to ensure that waste is disposed of without
injury to health and the environment. To meet the basic obligation, the
member states must initiate waste disposal plans, establish permit sys-
tems for businesses involved in commercial treatment, storing or tipping
waste, and prevent uncontrolled waste disposal. The Directive applies

the European Community on the Control and Reduction of Pollution Caused by Hydrocarbons
Discharged at Sea, 1978 O.J. (C 162) 1.

115. Opinion of the Economic & Social Committee on the Proposal for a Council Directive
Concerning Minimum Requirements for Vessels Entering or Leaving Community Parts Carrying
Packages of Dangerous or Polluting Goods, 1989 O.J. (C 329) 8.

116. A Community Strategy for Waste Management, COM(89)934 final.
117. Council Directive 75/442 on Prevention, Recycling and Processing of Waste, 1975 O.J. (L

194) 39.
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the "polluter must pay" principle by providing that the cost of disposing
of waste shall be borne by the generator of the waste.

A number of directives cover waste containing particularly danger-
ous substances. Directive 78/319 on toxic and dangerous waste applies
to waste which requires special treatment in view of the risks which they
present to health or the environment."" These wastes include arsenic,
heavy metals, pesticides, chlorinated solvents, pharmaceutical com-
pounds, and asbestos. The hazardous waste Directive follows in princi-
ple the same regulatory approach as the framework Directive.

In 1988, the Commission proposed two new directives on hazardous
waste which would replace the 1978 Directive, only one of which has
been adopted. 119 The proposed directives set out precise definitions in-
cluding lists of groups and types of hazardous wastes and waste with
hazardous components. According to the proposal, member states
would be required to prohibit the uncontrolled discharge, disposal, and
transport of hazardous wastes. They also would be required to subject
enterprises producing, holding, or disposing of hazardous wastes to regu-
lar inspections and to record-keeping requirements. The proposal also
prohibits mixing hazardous wastes with other wastes unless it is a neces-
sary part of waste treatment and establishes more stringent information
requirements.

The intra-Community transportation of toxic and dangerous wastes
is subject to strict record-keeping requirements.'2 When toxic and dan-
gerous waste is transported in the course of disposal, it must be accompa-
nied by an identification form containing information on its nature,
composition, volume, name and address of the waste producer, name and
address of the person taking delivery of the waste, and the location of the
site of final proposal. The Community has instituted a regulatory frame-
work for the trans-frontier shipment of hazardous wastes based on au-
thorizations issued by the importing country. The exporting country
may object only on the basis of an existing waste disposal plan.

In order to avoid a split of the internal market into waste-generating
and waste-disposing countries, the Commission is expected to provide
that waste should be disposed of in the nearest suitable centers, making

118. Council Directive 78/319 of 20 March 1978 on Toxic and Dangerous Waste, 1978 O.J. (L
84) 43.

119. Proposal for Council Directive Amending Council Directive 75/442 on Waste, 1988 O.J.
(C 295) 3; Council Directive 88/399, 1988 O.J. (C 295) 4 (pending).

120. Council Directive 84/631 of 6 December 1984 on the Supervision and Control within the
European Community of the Transfrontier Shipment of Hazardous Waste, 1984 O.J. (L 326) 31.
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use of the most appropriate technologies to guarantee a high level of pro-
tection for the environment and public health.

Civil liability for damage caused by waste is the subject of a pro-
posed directive based on two SEA principles: preventive action and "the
polluter must pay."1 21 The proposal applies to all wastes generated in
the course of commercial activities, except nuclear waste and pollution
due to certain hydrocarbons. The proposal imposes strict liability upon
the producer of the waste but does not prevent a waste producer from
seeking compensation from negligent third parties (e.g., transporters). If
the producer cannot be identified, the holder or disposer will be liable.
An importer into the Community of waste from non-Community coun-
tries is considered a producer. If several parties are liable, they will be
held jointly and severally liable.

The liability system covers damage to individuals, property, and the
environment. Liability for damage to the environment is subject to sev-
eral restrictive conditions. First, only major and persistent damage to
the environment creates the basis for liability. Negligible and temporary
damage is excluded. Damage must be caused by changes in water, soil,
or air conditions including damage to fauna and flora. Punitive damages
are not recoverable. Restoration of the status quo is required. Only pub-
lic authorities have the right to bring legal action, although national laws
may give public interest groups the right to sue.122

A plaintiff must prove the damage or injury to the environment ac-
cording to a "high probability" standard. Thus, the plaintiff must show
the overwhelming probability of a causal relationship between the pro-
ducer's waste and the damage or injury to the environment.

In May 1990, the Council adopted Regulation 1210/90 establishing
the European Environment Agency ' in which Community and non-
Community countries may participate. The location of the Agency's
headquarters has yet to be decided, and the Regulation will not be effec-
tive until the day after the decision on the seat of the Agency has been
made. In the first two years of its operation, the Agency will simply
record, collate, and assess data. After two years, its powers will be re-
viewed and possibly extended. The European Parliament feels that the

121. Proposal for a Council Directive on Civil Liability for Damage Caused by Waste,
COM(89)282 final at 3.

122. Id.
123. Council Regulation 1210/90 of 7 May 1990 on the Establishment of the European Environ-

ment Agency and the European Environment Information and Observation Network, 1990 O.J. (L
120) 1.
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Agency's present powers are insufficient and has asked that the Agency
be vested with inspection and control powers.

VIII. CONCLUSION

A number of important steps have been taken that immediately af-
fect the way business will be conducted in Europe after December 31,
1992. The existence of an integrated Community structure and the mo-
mentum of the progress that has been made to date will have a self-carry-
ing effect on the program until it is fully accomplished, both at the
Community level and the national level. In the energy sector, the goals
and priorities of the Commission have been established, though much
remains to be accomplished. The remaining tasks in this area will in-
volve significant participation at the national level and the initiatives of
each affected industry group.

To be competitive, successful business enterprises within the Com-
munity must understand the goals and direction of the Community and
actively follow the initiatives of the Commission and enactments of the
Council. As a practical matter, companies must develop a proactive ap-
proach to the legislative bodies of the national governments to ensure
that favorable national legislation is introduced to implement the direc-
tives of the Community. The influence of industry on the integration of
the energy market cannot be underestimated and should be actively pur-
sued until reasoned policies balancing industry and Community goals are
fulfilled at the Community and national levels.
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