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The physician-patient and psychotherapist-
patient privileges found in Okla. Stat. tit.12, 
§2503 protect the privacy of patients by autho-
rizing patients to refuse to disclose and prevent 
anyone else from disclosing confidential com-
munications made for the purpose of their 
diagnosis or treatment. While the statutory 
privilege appears to be very broad, there is an 
exception in the statute that authorizes an 
adverse party of a patient to use statutory dis-
covery to obtain information relevant to a 
patient’s medical condition when the patient is 
relying upon the medical condition as an ele-
ment of a claim or defense of the patient. The 
exception nearly swallows the physician-
patient and psychotherapist-patient privileges 
so that the privileges will not bar discovery in 
most cases.

The procedures for discovery of medical infor-
mation may also be affected by HIpAA, the fed-
eral Health Insurance portability and Account-
ability Act. In contrast to the physician-patient 
and psychotherapist-patient privileges, which 
cover only confidential communications, HIpAA 
regulations prohibit disclosure of protected 
health information. Like the physician-patient 
and psychotherapist-patient privileges, how-
ever, HIpAA regulations provide exceptions 
for discovery in connection with judicial pro-

ceedings. As a result of the exceptions to both 
the physician-patient and psychotherapist-
patient privileges and HIpAA, patient medical 
records may be obtained for litigation purposes 
in most cases, but the appropriate discovery 
procedures must be followed to obtain them. 

Discovery of medical records is also affected 
in particular cases by the privilege for peer 
review information under Okla. Stat. tit.63, 
§1-1709.1. peer review information refers to the 
records generated during the process of review 
of the competence or professional conduct of a 
health care professional by a health care facility 
or a county medical society, and it is not subject 
to discovery except to show that the health care 
facility was negligent in permitting the health 
care professional to provide health care servic-
es to the patient. 

DIsCOVerY OF eleCtrOnIC meDICal 
reCOrDs

Hospitals and most doctors’ offices now 
store all patient data in electronic format on 
computer servers and the advent of this tech-
nology has given rise to a new source of dis-
coverable information in litigation. Electronic 
medical records (EMR) contain more data than 
traditional paper records, and often the medi-
cal record produced to the patient before the 
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Nowadays, medical records are maintained in electronic 
format, and the availability of electronic medical records 
presents new challenges and opportunities for discovery.  

The Oklahoma Discovery Code authorizes discovery of all infor-
mation that is relevant to the subject matter of a pending action, 
provided that it is not privileged.
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filing of a case or to their counsel in litigation is 
less than the entirety of data contained in the 
EMR. In addition, federal regulations now 
require the creation of audit logs for electronic 
health information to record the times when it 
was created, modified, accessed or deleted, 
and the identity of the person who performed 
these actions.1 

The use of EMR has expanded the amount of 
information available for discovery of medical 
records in litigation. For example, if a patient is 
being monitored with heart monitoring equip-
ment during a hospital admission, the data 
from the monitor is capturing real-time data 
from various monitoring lines. The data may 
be continuously recording and placed in the 
EMR but the print command may be set to 
selectively print data recorded once every 15 
minutes or once every hour and may not print 
all data captured from all monitoring lines. As 
a result, the printed record may lack significant 
detail about the patient’s medical condition. 

Under Okla. Stat. tit.76, §19(A)(1), a patient is 
“entitled, upon request, to obtain access to the 
information contained in the patient’s medical 
records, including any x-ray or other photo-
graph or image.”2 Since the statute does not 
differentiate between a paper record and elec-
tronically stored information, §19(A)(1) should 
permit a patient to gain access to all of the 
patient’s “medical records” without limitation, 
including EMR. Section 19(A)(2) specifies 
amounts that health care providers may charge 
for providing EMR to their patients, as well as 
to attorneys, insurance companies, and in 
response to subpoenas for them.3 

tHe PHYsICIan-PatIent anD PsYCHO-
tHeraPIst-PatIent PrIVIleGes

Okla. Stat. tit. 12, §2503 provides for physi-
cian-patient and psychotherapist-patient privi-
leges. These privileges extend to confidential 
communications between the patient and the 
patient’s physician or psychotherapist, as well 
as other persons who participate in diagnosis 
or treatment of the patient under the direction 
of the physician or psychotherapist, such as 
members of the patient’s family. The confiden-
tial communications must be made for the 
purpose of diagnosis or treatment of the 
patient’s physical, mental or emotional condi-
tion, and they must not be intended to be dis-
closed to third persons, other than those who 
are participating in the patient’s diagnosis or 

treatment under the direction of the physician 
or psychotherapist.

The privileges are limited to confidential 
communications, as opposed to observations 
of a patient by medical personnel. For example, 
the Oklahoma Court of Criminal Appeals held 
in Snow v. State4 that testimony of paramedics, 
an emergency room nurse and a physician who 
treated a patient after a traffic accident, con-
cerning the odor of alcohol on his breath and 
his behavior at the accident scene and at the 
hospital did not come within the physician-
patient privilege because the behavior occurred 
in public view and therefore was not confiden-
tial. The evidence subcommittee’s note to Okla. 
Stat. tit.12, §2503 suggests that the statute 
“applies only to communications,” as opposed 
to “information gained through observation or 
examination.” Thus, the physician-patient privi-
lege would appear not to cover tests and obser-
vations by medical personnel, unless they 
involved confidential communications between 
the patient and a physician.5 However, confiden-
tial communications between the patient’s phy-
sician and other persons participating in the 
diagnosis or treatment are covered by §2503, and 
therefore, the patient’s medical chart would 
appear to be protected by the physician-patient 
privilege, since it is a means of communicating 
between persons who are participating in the 
patient’s diagnosis or treatment.

Although there are several exceptions to the 
physician-patient and psychotherapist-patient 
privileges in §2503, the most significant excep-
tion is in §2503(D)(3) for communications “rel-
evant to the physical, mental or emotional 
condition of the patient in any proceeding in 
which the patient relies upon that condition as 
an element of the patient’s claim or defense.”6 

The physician-patient and psychotherapist-
patient privileges for these communications 
are “qualified to the extent that an adverse 
party in the proceeding may obtain relevant 
information regarding the condition by statu-
tory discovery.”7 While this exception is quite 
broad, it does not cover cases where the 
patient’s medical condition is relevant to the 
claim or defense of another party. Examples 
could include a plaintiff seeking medical 
records of a defendant doctor’s other patients 
in a medical malpractice case,8 or where a 
plaintiff is seeking medical records of an 
adverse witness for purposes of impeachment. 
If the patient dies, however, the exception to 
the physician-patient and psychotherapist-
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patient privileges extends to cases where any 
party relies on the patient’s medical condition 
as an element of that party’s claim or defense.9 

Another limitation on the physician-patient 
and psychotherapist-patient privileges is found 
in Okla. Stat. tit.12, §2503(E), which states: 
“The testimonial privilege created pursuant to 
this section does not make communications 
confidential where state and federal privacy 
law would otherwise permit disclosure.” This 
provision was added in 2009, and its purpose 
and meaning are unclear. While the psycho-
therapist-patient privilege is recognized in the 
federal courts under Fed. R. Evid. 501,10 the 
physician-patient privilege is not.11 If taken lit-
erally, the provision might be 
interpreted to do away with the 
physician-patient privilege com-
pletely, but that interpretation 
would be in conflict with the 
rest of §2503.

The physician-patient and 
psychotherapist-patient privi-
leges may also be waived under 
the recently adopted Okla. Stat. 
tit. 12, §19.1.12 This section re-
quires a plaintiff in a civil action 
for negligence to provide the 
defendant within 10 days of the 
defendant’s request with an 
authorization form “for the 
release of any and all relevant 
records related to the plaintiff 
for a period commencing five years prior to the 
incident that is at issue in the civil action for 
negligence.”13 The sanction provided in the 
statute for failure of a plaintiff to provide the 
authorization form is dismissal without preju-
dice to the refiling of the action, unless good 
cause is shown for the failure.14 A statement 
requesting the health care provider to notify 
the plaintiff’s counsel of any meetings sched-
uled with defense counsel may be added to the 
authorization form, not only to address con-
cerns regarding ex parte communications 
between the health care provider and defense 
counsel, but also to provide protection to the 
health care provider as well as to the patient.

previously, this provision was in Section 
1-1708.1E of Title 63, which applied only to 
medical liability actions, and a similar provi-
sion was in Section 19 of Title 12, which applied 
only to professional negligence actions. The 
Oklahoma Supreme Court declared the affida-
vit of merit requirements15 in Section 1-1708.1E 

and Section 19 to be unconstitutional as a spe-
cial law regulating the practice in judicial pro-
ceedings under Art. 5, §46 of the Oklahoma 
Constitution, and an unconstitutional burden 
on access to courts in violation of Art. 2, §6 of 
the Oklahoma Constitution, in Zeier v. Zimmer16 
and Wall v. Marouk.17 Then the Oklahoma Leg-
islature repealed Section 1-1708.1E in 2009, and 
adopted Section 19 in its place, but during the 
2013 extraordinary legislative session, it 
repealed Section 19 and adopted Section 19.1 in 
its place. In contrast to the prior affidavit of 
merit requirements, which were limited to pro-
fessional negligence and medical liability 
actions, the new affidavit of merit requirement 

applies to any civil action for 
negligence in which the plaintiff 
is required to present testimony 
of an expert witness to establish 
breach of the relevant standard 
of care and that the breach 
resulted in harm to the plaintiff. 
Because of the similarity of the 
latest version of the affidavit of 
merit requirement to the earlier 
versions, it is uncertain whether 
the latest version will withstand 
constitutional scrutiny or will 
suffer the same fate as its prior 
versions.

In contrast to the affidavit of 
merit provision in Section 19.1, 
the language of the release of 
medical records provision is not 

expressly limited to actions in which expert 
testimony to establish a breach of the relevant 
standard of care is required, and therefore, it 
may apply to any negligence action.18 On the 
other hand, the provision does require the 
plaintiff to provide the defendant with a copy 
of the written opinion of the qualified expert 
referred to in the affidavit of merit, as well as the 
release of medical records;19 so, this provision 
might be construed to be limited to actions in 
which expert testimony to establish a breach of 
the relevant standard of care is required. How-
ever, if the provision was construed to be limited 
to actions in which expert testimony to establish 
a breach of the relevant standard of care is 
required, it would be subject to being challenged 
on constitutional grounds as a special law.

An additional provision relating to waiver of 
the physician-patient and psychotherapist-
patient privileges is found in Section 19 of Title 
76.20 Section 19(B) provides that a person who 

 The physician-
patient and 

psychotherapist-
patient privileges may 
also be waived under 
the recently adopted 

Okla. Stat. tit. 12, 
§19.1  
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has placed a patient’s 
physical or medical condi-
tion in issue in a personal 
injury or wrongful death 
action against a health care 
professional or facility is 
deemed to have waived 
any privilege concerning a 
communication with a 
health care provider or any 
knowledge obtained by 
the health care provider 
concerning the patient’s 
physical or medical condi-
tion. Despite the broad lan-
guage of the statute, which 
appears to be a complete 
waiver of the physician-patient privilege,21 the 
Oklahoma Supreme Court held in Holmes v. 
Nightingale22 that discovery of a party’s medical 
records was restricted “to materials relevant to 
any issue in the malpractice action or to the 
injury or death in litigation.”23 

Another issue involving discovery that has 
arisen over the years is whether a defense 
attorney should be allowed to consult infor-
mally with a patient’s physicians, rather than 
having to pursue formal discovery.24 The Okla-
homa Supreme Court has ruled in a line of 
cases25 that judicial authority may not be used to 
either facilitate or impede ex parte communica-
tions between defense counsel and a plaintiff’s 
health care providers, even though an exception 
to the physician-patient or psychotherapist-
patient privileges may apply because the plain-
tiff’s medical condition is in issue. Whether a 
plaintiff’s health care provider may voluntarily 
consult with defense counsel will depend on 
whether the requirements for disclosure of 
health care information under HIpAA have been 
satisfied.26 These requirements are discussed in 
the next section of this article.

HIPaa

HIpAA was adopted nearly 20 years ago in 
part to expedite electronic submission of medi-
cal claims in order to improve the operation of 
the health care system and reduce administra-
tive costs.27 Since the implementation of HIpAA 
would involve maintaining health care infor-
mation on computer systems, the statute 
included provisions for the adoption of stan-
dards to protect the security and integrity of 
the information as well as its confidentiality.28 

The regulations issued by the Department of 
Health and Human Services to comply with 

HIpAA are found at 45 
C.F.R. §§164.102-164.534, 
and the regulations con-
taining the privacy stan-
dards are at 45 C.F.R. 
§§164.500-164.534. 

In contrast to the physi-
cian-patient and psycho-
therapist-patient privileg-
es which cover “confiden-
tial communications,” the 
HIpAA regulations prohib-
it the use or disclosure of 
“protected health informa-
tion” by health care pro-
viders, except as provided 

in the regulations.29 The first method for obtain-
ing protected information from a health care 
provider is pursuant to a written authorization 
from the patient.30 The regulations require the 
patient authorization to include the following 
in plain language: 1) a description of the infor-
mation to be disclosed; 2) the person whom the 
patient authorizes to make the disclosure; 3) 
the person to whom the information is to be 
disclosed; 4) a description of the purpose of the 
disclosure; 5) an expiration date; 6) the patient’s 
signature; and 7) notice to the patient of the 
right to revoke the authorization.31  

The patient’s attorney may use the written 
authorization to obtain the patient’s medical 
records. The attorney for the defendant in a 
civil action for negligence may also request a 
plaintiff to provide a written authorization for 
the plaintiff’s medical records under Okla. Stat. 
tit.12, §19.1(C). 

In addition, the HIpAA regulations provide 
for disclosure of protected health information 
in the course of any judicial or administrative 
proceeding.32 Thus, HIpAA does not bar disclo-
sure of protected health information in court 
proceedings if the appropriate procedures are 
followed. There are two methods for obtaining 
protected health information in judicial or 
administrative proceedings provided by 45 
C.F.R. §164.512(e). The first is an order of a 
court or administrative tribunal.33 In Holmes v. 
Nightingale34 the Oklahoma Supreme Court 
decided that it was permissible under HIpAA 
for a trial court order to authorize ex parte oral 
communications by a health care provider with 
defense counsel. However, while the trial court 
order could allow the health care provider to 
engage in the ex parte communications, it could 
not require the health care provider to do so.35  

 Another issue involving 
discovery that has arisen over 

the years is whether a 
defense attorney should be 

allowed to consult informally 
with a patient’s physicians, 
rather than having to pursue 

formal discovery.  
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The second method for obtaining protected 
health information is a subpoena or discovery 
request to the health care provider. The sub-
poena or discovery request must be accompa-
nied by a written statement of satisfactory 
assurance to the health care provider that the 
party seeking protected health information has 
made reasonable efforts either to ensure that 
the patient has been given notice of the request 
and an opportunity to object,36 or to secure a 
qualified protective order.37 

The satisfactory assurance to the health care 
provider of notice to the patient may be in the 
form of a written statement from the attorney 
who is seeking the protected health care infor-
mation that: 1) the attorney has made a good 
faith attempt to provide notice to the patient 
that would permit the patient to raise objec-
tions to the subpoena or discovery request; and 
2) the time for the patient to raise objections 
has passed, and either the patient did not object, 
or all objections were resolved by the court or 
administrative tribunal consistently with the 
subpoena or discovery request.38 The satisfactory 
assurance of reasonable efforts to secure a pro-
tective order may be in the form of a written 
statement from the attorney who is seeking the 
protected health care information that either the 
attorney has requested a qualified protective or-
der from the court, or the parties to the action 
have agreed to a qualified protective order. The 
qualified protective order must prohibit the par-
ties from using or disclosing the protected health 
care information for any purpose other than the 
litigation and require the return or destruction of 
the protected health care information after the 
litigation.39  

A health care provider may be subject to sub-
stantial criminal sanctions under HIpAA for 
wrongful disclosure of individually identifiable 
health information.40 Accordingly, it is advisable 
for a health care provider to decline requests to 
disclose protected health information if the 
above procedures have not been followed.41  

Peer reVIeW PrIVIleGe

Oklahoma’s peer review privilege may bar 
discovery of medical information that may be 
critical in medical malpractice cases unless the 
plaintiff asserts a claim for corporate negli-
gence or negligent credentialing under Strub-
hart v. Perry Memorial Hospital Trust Authority.42  

The peer review privilege is found at Okla. 
Stat. tit. 63, §1-1709.1, which provides that all 
records generated during the course of a peer 

review process to evaluate the competence or 
professional conduct of a health care profes-
sional are subject to the privilege, except as 
otherwise provided in the statute. Records and 
factual statements regarding a patient’s health 
care that were generated outside the peer 
review process, patient medical records, inci-
dent reports, and the identity of individuals 
having personal knowledge of a patient’s 
health care are not included within the peer 
review privilege.43 However, factual statements 
regarding a patient’s health care that were pre-
sented during a peer review process are not 
subject to discovery in a medical malpractice 
action.44  

If a patient alleges that a health care facility 
was independently negligent for permitting a 
health care professional to provide health care 
services, the health care professional’s applica-
tion for staff privileges and the results of any 
peer review process prior to the alleged negli-
gence are subject to discovery.45 The Oklahoma 
Supreme Court recognized the doctrine of 
independent corporate negligence or responsi-
bility in Strubhart v. Perry Memorial Hospital 
Trust Authority,46 where it imposed a duty upon 
hospitals to “ensure that 1) only competent 
physicians are granted staff privileges; and 2) 
once staff privileges have been granted to a 
competent physician, the hospital must take 
reasonable steps to ensure patient safety when 
it knows or should know that a staff physician 
has engaged in a pattern of incompetent behav-
ior.”47 Section 1-1709.1(D)(1) provides that “cre-
dentialing and recredentialing data, and the 
recommendations made and actions taken as a 
result of any peer review process utilized by 
such health care facility regarding the health 
care professional prior to the date of the alleged 
negligence shall be subject to discovery pursu-
ant to the Oklahoma Discovery Code.”48

While credentialing or recredentialing data 
are classified as peer review information, which 
is not discoverable in connection with a claim 
against a health care professional, credential-
ing or recredentialing data are discoverable in 
connection with a claim for independent corpo-
rate negligence against a health care facility. 
Accordingly, a plaintiff in a medical malpractice 
action against a staff physician who wishes to 
obtain this information from a health care facility 
should assert a claim for independent corporate 
negligence against the health care facility, alleg-
ing in good faith either that the staff physician 
was not competent when granted staff privileg-
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es, or that the health care facility knew or should 
have known that the staff physician had engaged 
in a pattern of incompetent behavior.

COnClusIOn

There are a variety of Oklahoma and federal 
statutes that protect the privacy of patients. 
The physician-patient and psychotherapist-
patient privileges in the Oklahoma statutes 
authorize patients to refuse to disclose and 
prevent other persons from disclosing confi-
dential communications made for the purpose 
of their diagnosis or treatment. The federal 
HIpAA law and its accompanying regulations 
prohibit health care providers from disclosing 
protected health information of patients. Nev-
ertheless, discovery procedures may be used to 
obtain medical records in most cases if they are 
relevant to the subject matter of the action 
because of exceptions to the physician-patient 
and psychotherapist-patient privileges and the 
HIpAA regulations. The appropriate procedures 
must be followed to obtain the medical records, 
however, and there are some limited circum-
stances in which discovery will not be allowed. 
Finally, optimizing production of electronic 
medical records requires familiarity with how 
they are stored in the hospital or physician’s 
office and knowledge of the changing legal land-
scape regarding electronic discovery. 
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