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4 PREFACE

in a language that much of the time is affecting, vibrantly concrete, and
a surprising invitation to the imagination of the common reader.

During ali the flap about the books of the century and Ulysses, I am
sure it occurred to many of us with biting irony that the discussion
of books and literature and literary criticism itself was once central
to intellectual dialogue.

Thomas F Staley

Copyright and the Ends of
Ownership: the Case for a Public-
domain Ulysses in America’

ROBERT SPOO

In 1927, Ezra Pound, then living in Italy, dispatched to the editor of
The Nation a characteristically pugnacious letter containing what
must have seemed an unusual declaration:

For next President I want no man who is not lucidly and clearly
and with no trace or shadow of ambiguity against the following abuses:
(1) Bureancratic encroachment on the individnal, as {in} the asinine
Eighteenth Amendment, passport and visa stupidities, arbitrary injus-
tice from customs officials; (2) Article 211 of the Penal Code, and all

-such muddle-headedness in any laws whatsoever; (3) the thieving copy-
right law.? ‘

! This essay is a revised and expanded version of a piece that appeared under the citle

“Copyright Protectionism and Its Discontents: The Case of James Joyce's Ulysses in Amer-

ica" in The Yale Law Journal, Volume 108, Number 3 (December 1998), 633 —67. I would

like to thank the editors of that journal and The Yale Law Journal Company, Inc., for pee-
mission to reprint. T have retained here the system of citation used in legal scholasship. Ar
first glance, this system may seem alien to those familiar with humnanities citation, bur
upon closer inspecrion it will reveal its eficiency and rationality.

2Ezra Pound, Letter to the Editor, THE NATION, Dec. 14, 1927, ar 684, 685,
vepringed in 4 EZRA POUND'S POETRY AND PROSE: CONTRIBUTIONS TO PE-
RIODICALS 393 (Lea Baechler et al. eds., 1991) {hereinafter POETRY AND PROSEL
What Pound refers to as “Arricle 211 of the Penal Code” was a special provision codi-
fied among offenses against the Postal Setvice and enacted as part of a sweeping revision
of the United States penal laws. Sez Act of Mar. 4, 1909, ch. 321, § 211, 35 Stat. 1088,
1129 (codified as amended ar 18 US.C. § 1461 (1994)) (declaring “obscene” matter to be
“nonmailable” on penalty of fine or imprisonment); see w/so Bara Pound, The Classics “E-
eape”, LITTLE REV.,, Mar. 1918, at 32, 33, reprinted in 3 POETRY AND PROSE, supra,
at 64 (referring to seceion 211 as “the amazing, grotesque, and unthinkable, ambiguouns
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6 ' COPYRIGHT AND THE ENDS OF OWNERSHIP

Three years larer in a letver published in The Hound & Horn, Pound
returned to this list of “abuses,” now describing them as “[cJertain
laws and regulations {which] are contrary to the welfare of letters in
America in 1930” and placing special emphasis on “our copyright
law, originally designed to favour the printing trade at the expense
of the mental life of the country.”? During the 1920s and 1930s,
Pound routinely expressed his exasperation, as an American author
living abroad, with the trinity of legal forces that he believed was
crippling the progress of literature and enlightenment in the United
States: obscenity statutes, the discretionary powers of customs and
postal officials, and the copyright law.*

Pound perceived clearly that literary modernism, if it was to
thrive in the international context, required the freedom to cross
borders. Quite simply, manuscripts and books by foreign-based au-
thors had to pass through customs and the mails before they could
come to rest in the hands of American publishers, printets, and read-
ers. Less literally, modernist border-crossing involved the transgress-
ing of moral and ideological boundaries: Authors like Radelyffe Hall,
D. H. Lawrence, and Joyce sought to disturb social, sexual, and aes-
thetic complacencies.” Yet such transgressions could scarcely occur
in the absence of the first kind of border-crossing. The artistic and
ideological ambitions of authors were dependent upon the socioma-
terial means of producing and disseminating texts. Transformation
could not take place without transmission.

These prerequisites of the modernist project met their greatest
challenge during the first half of the rwentieth century, in the Amer-
ican legal forces that Pound so colotfully identified. While obscenity
statutes sought to neurtralize the transgressive power of modernist
works, those same statutes—in concert with the discretionary acts

law of our country”). Pound’s mention in The Nation of “the asinine Eighteenth Amend-
ment” hints at the powers thar U.S. customs officials had to enforce the prohibition upon
intoxicating liqnors by discrétionary seizures of offending goods.

3 Bzra Pound, Letter to the Editor, THE HOUND & HORN, July-Sept. 1930, ar 574,
577, reprinted in 5 POETRY AND PROSE, spre note 2, at 228, 229,

4 For further exemples of Pound's ire on the subject of American copyright law, see mﬁn
notes 54—53 and accompanying text.

> The Well of Loneliness, the 1928 novel abour leshian expetience by Radclyffe Hall, was
the subject of obscenity prosecutions in Britain and the United States. See EDWARD DE
GRAZIA, GIRLS LEAN BACK EVERYWHERE: THE LAW OF OBSCENITY AND
THE ASSAULT ON GENIUS 165-208 (1992). For a discussion of D. H. Lawrence's
controversial novels in the context of obscenity and literary piracy, see infrw note 111.
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of customs officials and a copyright law that required works seeking
protection to be printed and manufactured in the United States—
prevented many foreign-produced works in English from crossing
American borders and taking their place in the cultural scene. When
controversial books did manage to reach readers in the United States,
they often did so through underground channels of piracy, or “book-
legging,” % a practice that deprived authors of financial rewards and
of the power to control the quality and dissemination of texts. '

- This essay traces the history of the American copyright in Ulysser
and argues that Pound’s trio of legal “abuses” combined to destroy
Joyces chance of securing such a copyright within months of the
book’s initial publication in France in 1922, For students of mod-
ernism, the choice of Ufysses to illustrate a problem that confronted
many foreign-based writers has several advantages. First, the impor-
tance of Ulysses as a literary achievernent gives its less familiar iden-
tity as intellectual property an intrinsic interest. Second, the case of
Ulysses provides unusually detailed insight into the protectionist fea-
tures of our copyright law in the years prior to the advent of more
cosmopolitan legislation regarding literary property. Finally, since it
is often claimed that Ulysses is protected by copyright in the Unired
States, and since these claims have a chilling effect on the activities
of present-day publishers, scholars, and readets,” a clarification of the
copyright status of Ulysres in America is badly needed. Now that
Congress has passed legislation to extend existing copyright terms
by twenty years,® it is particularly important to detecmine whether
the American copyright in Ulysser is fact or fiction.

One purpose of this essay, then, is to illustrate how vulnerable
foreign-based authors were to the parochial policies of the earlier
American copyright law, particulatly when copyright protection was
sought for works deemed obscene. A second purpose is the more
pragmatic one of showing that, since Ulysses has never, or almost
never, enjoyed copyright protection in the United States-—despite
claims to the contrary—the novel should now be recognized for
what in legal reality it is: one of the great treasures of the public
domain.

S See, e.g., R. B. Roberts, Bibliographical Notes on _Jamar Joyees “Ubysses”, 1 COLOPHON
(n.s.) 565, 574 (1936} (referring to the cost of a pirated edition of Uysses as a “booklegger’s
price™).

7 See infra notes 128, 149-152, 157—159 and accompanying text.

8 Ses infra notes 155—156 ard accompanying tex.
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The equities that once favored Joyce and his heirs now favor the
public domain.” Whereas the illusion of American copyright once
helped to compensate Joyce for the privations he had suffered at the
hands of protectionism and piracy, today that illusion serves only to
sustain an extralegal monopoly that controls the availability of Ulys-
ses and dictates the forms in which it may appear. Against the back-
drop of international modernism and American publishing during
the first half of the twentieth century, this essay examines a celebrated
yet representative instance of the tension between hterary monopoly
and the public domain.

Parc I of this essay adumbrates historical contexts for thinking
about Ulysses as literature and as literary property. Part II sets forth
the relevant portions of the 1909 Copyright Act—specifically, the
manufacturing and ad interim provisions—and shows that, because
it failed to satisfy these stringent requirements, Ulysses was injected
into the public demain in America shortly after its publication in
Brance. Part I1I discusses the phenomenon of trade courtesy that has
endowed Ulysses with a kind of de facto “copyright” since its legal-
ized publication in America in 1934. Part IV questions the wisdom
of continuing to credit this courtesy copyright now that Congress
has passed legislation to extend existing copyright terms. Part V
argues that the cultural benefits of a public-domain Ulysses far out-
weigh any private interests in maintaining the illusion of a Ulysses
protected by copyright in the United States. Finally, Part VI explores
some of the implications of a public-domain 1922 Ulysses for the
community of Joyce scholars and readers. In particular, this section
addresses the copyright status of revised and corrected editions of
Ulysses, the role of fair use in Joyce scholarship, and the relationship
between American copyright law and its connterparts in Canada and
the United Kingdom.

I. ULYSSES AS LITERATURE
AND AS LITERARY PROPERTY

A. SERIAL PUBLICATION IN THE UNITED STATES:
THE LITTLE REVIEW

The citcumstances surrounding the publication and piracy of
Ulysses are familiar to Joyceans, but the salient facts take on a special

? Ses discussion infrz Parts IV and V.

i
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significance in the contexe of copyright law that justifies their reca-
pitulation here. Joyce first conceived Ulysses as a short story while re-
siding it Rome in 1906, bur he did not begin serious composition
for neatly a decade, by which time the work had grown in concep-
tion from a story to a novel-length book. By late 1917, Joyce had
completed the first three episodes.’! He mailed typescripts of these
pottions to the editors of The Lirtle Review, who, with Pound’s en-
couragement, had agreed to print episodes of the novel-in-progress
as Joyce produced them.!? When installments began to appear in
The Little Review in March 1918, Ulysses was launched on its Amer-
ican copyright adventure. '

The present copyright law grants protection to a work from the
moment. the work is created.!* Under the 1909 Copyright Act,'®
however, a2 work did not acquire protection until it had been pub-
lished with a notice of copyright affixed to each copy.'® While pub-
lication with notice was sufficient to secure copyright,'” the 1909
Act also required that copies of the work be deposited in the United
States Copyright Office and that a claim of copyright be registered
there,'® While issues of The Little Review containing installments of
Ulysses were published regularly, each bearing a notice of copyright
in the name of Margaret C. Anderson (the magazine’s founder and
coeditot), it is not certain that Anderson consistently complied with
the deposit and registration requirements. The Copyright Office
containg a record of registration for only the first four of twenty-
three issues that serialized Ulysses.’® Although failure to deposit and

- register the remaining issues would not have destroyed the copy-

195¢¢ Letters from James Joyce to Stanislaus Joyce (Sept. 30 and Nov. 13, 1906), ir 2
LETTERS OF JAMES JOYCE 168 & n.4, 189, 190 (Richard Elimann ed., 1966).

11 §e RICHARD ELLMANN, _}AMES JOYCE 419-20 (rev. ed. 1982).

12 See id_ as 421-22.

15 See id. ar 421.

14 The 1976 Act definés creation of a wotk as fixation in a “tangible medium of expres-
sion” and provides thet copyright protection arises upon fixation. 17 US.C. § 102(=)
(1994).

3 Act of Mar. 4, 1909, ch. 320, 35 Stat. 1075.

16 Seg id. § 9, at 1077. .

7 $ee HERBERT A. HOWELL, THE COPYRIGHT LAW 75—76 (2d ed. 1948). How-
ell, who was Assistant Register of Copyrights earlier in this century, is a valuable authority
on the 1909 Copyright Act.

18 Sz Act of Mar. 4, 1909, ch. 320, §§ 10, 12—13, 35 Stat. 1075, 1078.

1% Jssues of The Little Review for Macch, April, May, and June 1918 —coatzining the
first four episodes of Ulysses—were assigned registration numbers B412274, B412276,
B413421, and B414990, respectively, by the Copytight Office. Since separate copyrighes
were not taken out in Joyce's name for the individual episodes of Ulysses, those episodes
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rights in those issues,?9 it might well have impaired their enforce-
ability.?! Anderson’s seeming carelessness is therefore puzzling.

The anomaly may be explained by events that overtook The Little
Review soon after Ulysses began to appear in its pages. Between Janu-
ary 1919 and January 1920, United States postal authorities sup-
pressed three different issues, each containing a pottion of Joyce's
novel, by revoking the magazine’s second-class postage privileges.??
An issue of The Liztle Review had been declared nonmailable once be-
fore, in October 1917, when the Postmaster of the City of New York
decided that a short story by the modernist author Wyndharn Lewis
was “obscene, lewd, or lascivious” within the meaning of the Federal
Criminal Code.?® The absence of copyright registration records for
issues of The Little Review after mid-1918 may be the direct result of
the Post Office’s obscenity suppressions. Nonmailable issues could
not readily have been deposited in the Copyright Office, of course.
Once the magazine had acquired the stigma of obscenity, maoreover,
the Register of Copyrights had a ground for refusing to register
claims of copyright in its issues.?4

were protected by the general copyright of the issues in which they appeared. See HOW -
ELL, supra note 17, at 80 —81. The general copyrights were in Margaret Anderson’s name,
and there is no record of an assignment of copyright by Anderson to Joyce or his heirs. An
amendment to the 1909 Act, effective March 15, 1940, however, permitted authors or
their heits to renew the copyright in a periodical contribution even though no separare
copyright had ever been registered in thar contribution and no assignment had occurred.
Sez id. ar 104 —03. Accordingly, copyrights in the Ulysser episodes were properly renewed in
the name of Joyce's widow on January 13, 1946 (renewal entries 751 to 755 in the Copy-
right Office), whereupon the original 28-year term of protection for those episodes was ex-
tended for another 28 years. See Act of Mar, 4, 1909, ch. 320, § 23, 35 Stat. 1075, 1080. I
wish to thank Mary E. Aldridge for her generous assistance, evident here and elsewhere in
this essay, in searching the Copyright Office onsite card catalogue and atchives,

2 See OWELL, suprz note 17, ac 75-76.

2 See infra notes 32 —34 and accompanying text. ‘

2 The issues suppressed were those for January 1919, May 1919, and January 1920. See
PAUL VANDERHAM, JAMES JOYCE AND CENSORSHIP 1-2 (1998).

# See id. at 18. The provision under which the October 1917 issue was declared non-
mazilable by the Postmaster was section 211 of the U.S. Criminal Code, the “Article 211"
that Pound decried as one of the chree American “abuses.” See suprz note 2 and accompany-
ing text. The suppréssion of that issue was upheid by Judge Augustus Hand in Anderson o,
Patten, 247 F. 382 (8.D.N.Y. 1917).

4 The ground for refusal of copyright registration would have been that no copyright

could exist in an immoral wotk. Ser, ez, Hoffmen v. Le Traunik, 209 F. 375, 379 .

(N.DN.Y. 1913) (stating that to be entitled to copyright, a work must be “free from ille-
gality or immorality™); ¢ HOWELL'S COPYRIGIHT LAW 435 (Alan Latman ed., rev. ed.
1962) (“While the {19091 Copyright Act contains no . . . provision Iprechuding registra-
tion of copyright in immoral matter}, protection has in some cases been denied to works
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Matters soon grew worse for The Little Review and for Joyce. In the
autumn of 1920, the Secretary of the New York Society for the Sup-
pression of Vice filed an official complaint against the magazine’s
two editors for publishing the July-August issue, which contained
the section of the “Nausicaz” episode in which Leopold Bloom mas-
turbates while observing Gerty MacDowell on the seashore.” The
New York Court of Special Sessions found the editors guilty of pub— ‘
lishing obscenity within the meaning of the state’s penal code? and
fined them fifty dollars each.?7 Wich this new setback, Joyce's still
unfinished novel had gone from suffering the sporadic suppressions
of postal officials to receiving the formal condemnation of a court
of law. : ,

Predictably, American publishers began to back away from the
idea of publishing a book version of Llysses. Shortly after The Lirtle
Review trial, the New York publisher B. W. Huebsch wrote John
Quinn, the attorney who had defended the magazine’s edirors, that
he would not risk defying the judgment of the Court of Special Ses-
sions by publishing Ulysses “unless some changes are made in the
manuscript.” 2 He added: “In view of your statement that Joyce de-
clines absolutely to make any alterarions, I must decline o publish
it.”2? Other publishers followed suie.3°

_ 'Thus, after the appearance of thirteen of its episodes in The Liitle
Review, Ulysses had run aground on the shoals of the obscenity law.
With his masterpiece far from complete, Joyce found his hopes for
further American publication dashed. The copyright protection for
those portions of the novel that had appeated serially was unsatisfac-

- tory at best: Had Joyce wished to bring an action for copyright in-

fringement, he would have been forced to make do with a general
copyright in each issue of the magazine, as distinet from 2 separate
copyright in his own contributions. The magazine’s copyrights were

deemed offensive to public policy.”). Ba# ree infre note 80 (discussing ehe Copyright Office’s
“rulé of doubt” as creating an administrative presumption in favor of works submitted for
copytight regiseration).

23 See VANDERHAM, rupra note 22, at 41—42; see alto ELLMANN, sapra note 11, at
502 (discussing the complaint filed against the editors).

26 See N.Y. PENAL LAW § 1141 (Consol. 1909) {declaring “obscene prints and articles”
o be illegal) (current version at N.Y. PENAL LAW § 235.05 (Consol. 1984)).

27 $oe VANDERHAM, supre note 22, at 53; see also ELLMANN, sapre note 11, at 502—
04 (recounting the events of the trial of The Little Revicw's editors).

2 VANDERHAM, Japm note 22, at 36 (quoting Huebsch),

29 17 .

0 See id.
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not in Joyce’s name, moreover, but in the name of its owner, Margaret
Anderson. Finally, copyright registration seems to have been lacking
for most of the issues in which Joyce’s novel appeared.?! Although
not fatal to the copyrights themselves, these lacunae would have
made an infringement action hard to pursne,?? because a certificate
of registration, being prima facie evidence of ownership of a valid
copyright,?* was a condition precedent to bringing suit.>* As bleak
as the situation seemed in early 1921, however, Joyce’s American
copyright troubles were only beginning.

B. FRENCH PUBLICATION AND AMERICAN PIRACY
Despairing of publication in the Unired States or in Britain, Joyce
gratefully accepted the offer of Sylvia Beach to act as publisher of

Ulysses in France. Joyce and Beach agreed on a Dijon printer and a

first edition of 1000 copies,> whereupon Joyce set about finishing
his book.?¢ After several delays, Ulysses was published in Prance on
February 2, 1922.3” The copyright page bore the notice “Copyright
by James Joyce.”38

The book version of Ulysses differed substantially from the version
that had appeared serially in The Lizzle Review. No longer under pres-
suge to meet magazine deadlines, Joyce had found time to add four

31 See supre note 19 and accompanying text.

325z B. L. REID, THE MAN FROM NEW YORK: JOHN QUINN AND HIS
FRIENDS 452 (1968} (teporting the Joyce Estate’s concession that, given the American
piracies of Ulyﬂes in the 1920s, “[tthe Listle Review copyright was not as helpful as [Ezra}
Pound expected”).

33 Ser Act of Mar. 4, 1909, ch. 320, § 55, 35 Star. 1075, 1086 (“[Tlhe said certificate

shall be admitted i any court as prima facie evidence of the facts stared therein,”). The lan- -

guage of section 535 of the 1909 Act is echoed in the present Act. Ses 17 US.C. § 410(c)
(1994).

3 Ser Act of Mar. 4, 1909, ch, 320, § 12, 35 Stat. 1075, 1078 (“No action or proceed-
ing shall be maintained for infringement of copyright in any work until the provisions of
this Act with respect to the deposit of copies and registration of such work shall have been
complied with.”); Lumiere v. Pathé Exchange, Inc., 275 F. 428, 430 (2d Cir. 1921) (“De-
posit of copies and registrarion is each a condition precedent of the right to maintain an
action for infringement.”); HOWELL, mprz note 17, at 82 -84 (discussing deposit and reg-
istration as conditions precedent to maintaining a copyright infringement action). The pres-
ent Acr still makes registration a prerequisite to bringing suit in the case of United States
authors. See 17 US.C. §§ 411- 412 (1994),

3% See ELLMANN, supre note 11, at 504.

36 Sep id. at 519.

57 See id. at 524.

38 JAMES JOYCE, ULYSSES (Shakespeare and Gompany ed. 1922).
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lengthy episodes to his novel.*® Of the published book’s 732 pages,

“more than 300 had never appeared in any form in The Little Review.

Other episodes Joyce amplified or recast to fit his changing concep-
tion of the work, sometimes altering them radically from their serial
appearance. Only a handful of episodes remained relatively un-
changed.® This new Ulysses, if it was to enjoy copyright protecrion
in the United States, could expect only limited assistance from The
Little Review copyrights, even if they were found to be enforceable.*!
" “America dealt Joyce another blow by refusing to allow the book
version of Ulysses to be imported. Five hundred copies were seized by
customs authorities in New York in the latter part of 1922.4% This
destruction of a supply for which there was a clear demand set the
stage for piracy, and in 1926 the New York publisher Samuel Roth
began to print unauthorized episodes of Ulysses, brazenly expurgared
to foil the censors, in his magazine Tws Worlds Monthly 3 In all,
Roth printed fourteen episodes from Joyce's book and may also have
been responsible for a forgery of the ninth printing of the Shake- .
speare and Company text.%4

~ Joyce's response to these piracies, significantly, was not to bring an
action for copyright infringement. Instead, his lawyers in America
sought and won an injunction barring Roth and his publishing com-
pany “from using the name of the plaintiff { Joyce] for advertising
purposes or for purposes of trade.”* The ground of this decision
by the Supreme Court of the State of New York is unstated in the

32 The opening section of “Oxen of the Sun,” the 14th episode, was the last of Ulyses to

" be published in The Little Review. It appeared in the September-December 1920 issue. In

the following year, Joyce completed the 15th through 18th episodes. See ELLMANN, supra
note 11, at 442,

40 See id. at 519,

4L Sep rupra notes 31—34 and accompanying rext.

42 Sez Letter: from James Joyce to Benmete Cetf (Apr. 2, 1932), reprinted in 3 LETTERS
OF JAMES JOYCE, suprz note 10, ar 241, 243; VANDERHAM, suprs note 22, at 4. The
500 confiscated copies were from the Egoist Press edition, an English edirion that was
printed in France because English printers refused to set Ulysses. See ELLMANN, supra note
11, at 490; Robetts, mp#z note 6, at 570.

% See Roberts, supra note 6, at 372.

4 See id. ar 574-75.

4 Jayce v. Roth (N.Y. Sup. Ct. Dec. 27, 1928) (ordet granting injunction), iz 3 LET-
TERS OF JAMES JOYCE, sufrz note 10, at 185, 185. This court order, issued by Justice
Richard H. Mitchell, is unreporred. Two eatlier memorandum decisions——Joyee . Roth,
223 N.Y.S. 878 (N.Y. App. Div. 1927) (mem.), and Joyce v. Roth, 225 N.Y.S. 842 (N.Y.
App. Div. 1927) (mem.)}—may be related ro the 1928 decision, but they recite only proce-
dural facts and do not indicate the cause of action.
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laconic court order, though it must have been some form of unfair
-competition.* Joyce had told his lawyer in Paris prior to the deci-
sion that if there was “no case against [Roth] under copyright or
property laws . . . I suggest at least that {the New York lawyers} press
for some judgment . . . which, when recorded, may establish a prece-
dént in case law in favour of unprotected European writers, whose
cause in this instance is mine also.” %’ Joyce had extracted a measure
of protection from the American courts, but it was protection
against the deceptive use of his name, not against the copying of his
literary creation.®

Joyce also pursued an. extralegal remedy against Roth. In the
latter pare of 1926, he hit upon the idea of an international protest
and sent copies of a draft statement to notable authors around the
world for their subscription.® More than 160 signatures were gath-
eted, and the protest was issued to the press in February 1927.5° The
opening sentences show that Joyce was fully aware of his American
copyright problems:

It is a marter of common knowledge that the ULYSSES of Mr. James
Joyce is being republished in the United States, in a magazine edited
by Samuel Roth, and that this republication is being made without
authorization by Mr. Joyce; without payment to Mr. Joyce and with al-
terations which seriously corrupt the text. This appropriation and mu-
rilation of Mr, Joyce’s property is made under colour of legal protec-
tion in that the ULYSSES which is published in France and which has
been excluded from the mails in the United States is not protected by
copyright in the United States.>!

6 Sez generally W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW
OF TORTS § 130, at 101516 (5th ed. 1984) (stating tha: passing off, a form of unfair
competition, “may be accomplished by using the plaintiff’s name with literal accuracy in
connection with the defendant’s product but in a way that nevertheless suggests char the
product is the plainriff’s or that he had a role in it”). '

47 Letter from James Joyce to Benjamin Conner (Sepc. 1, 1928), i» 3 LETTERS OF
JAMES JOYCE, saprz note 10, at 181, 181.

8 The injunction may have seeved only to drive Roth’s operations underground. Ameri-
can pitacies of Ulyrses continued, and some scholars believe that Roth was responsible. See,
e.&., Leo Hamalian, Nobody Knows My Names: Samuel Roth and the Underside of Modern Letters,
3 J. MOD. LITERATURE 889, 895, 897 (1974); Roberts, saprz note 6, at 373~74.,

49 See ELLMANN, swepwz note 11, at 585 —86.

0 See id. at. 586.

31 Statement to the Press Regarding the Piracy of Ulysses, reprinted in 3 LETTERS OF
JAMES JOYCE, suprz note 10, at 151, 151,
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Whether, under American law, there could be an “appropriation” of
an author’s “property” when that property was “not protected by
copyright” was a nice question that the protest did not address.”
The statement confined itself to pointing to the equities of the situ-
arion and branding Roth as unscrupulous and buccaneering. Al-
though Roth continued to print Ulysses for another eight months,>
Joyce's resourceful self-help at least had the effect of bringing his
plight to the attention of American readers and, more importantly,
American publishers.

One writer who did not sign the protest was Ezra Pound. “T con-
sider it misdirected,” he wrote Joyce. The blame for Joyce's suffer-
ings lay not with Roth, Pound explained,

‘but with the infamous state of the American law which not only toler-
ares robbery but encourages uascrupulouvs adventurers to rob authors
living outside the American borders, and with the whole American
people which sanction the state of the laws. The minor peccadillo of .
Mr. Roth is dwatfed by the major infamy of the law.™

Pound was thinking again of his three legal “abuses”—obscenity
statutes, customs/postal seizures, and the copyright law—but
chiefly of the third member of the trinity. In a letter to the Paris Trib-
une, he rehearsed the facts of Roth’s piracy but hastened to finger
the real culprit: “Our copyright ‘law” permits, and by permission,
encourages such procedure.”

Pound was right. For foreign-based authors writing in English,

 especially those challenging conventional taste and morality, the

American copyright law was often the enerny behind the enemy—
the “major infamy,” to use Pound’s terminology, behind the “minor
peccadillo” of piracy.

52 S infra Secrion J1.C and Part V (discussing the public domain); ¢f. JOHN FEATHER,
PUBLISHING, PIRACY AND POLITICS: AN HISTORICAL STUDY OF COPYRIGHT
IN BRITAIN 154 (1994) (discussing the unauthorized reprinting of British hooks by
American.publishers during the 19th century and noting that “the repnntets, despite the
fact that British authors and publishers always referred to themn as *pirates,” were not acting
illegally in their own country™).

3 See ELLMANN, suprz note 11, at 587. ‘

# Letrer from Bzra Pound to James Joyce (Dec. 23, 1926), i POUND.’_]OYCE THE
LETTERS OF EZRA POUND TO JAMES JOYCE WITH POUNIYS ESSAYS ON
JOYCE 226, 226 (Forrest Read ed., 1967).

53 Bzra Pound, Letter to the Editor, CHI. TRIB. (Eur. Ed.}), May 26, 1928, at 4 reprmted
in 3 POETRY AND PROSE, saprz note 2, at 30.
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II. COPYRIGHT PROTECTIONISM
AND THE INDIVIDUAL TALENT

It is one measure of Joyce’s anxiety to see Ulysses in print that he al-
lowed it to be published first in France, knowing that this event
might place the work’s American copyright in jeopardy. In the fall
of 1920, mote than a year before the French edition appeared, the
New York publisher B. W. Huebsch met with Joyce in Paris to urge
him to bring the book out fitst in the United States. Because no
legitimate American publisher could risk handling a book charge-
able with obscenity, however, Joyce would have to delete or revise
certain strong passages. Joyce flatly refused to discuss the question of
alterations.’¢

Huebsch explained that publishing the book first in France,
although it would spare Joyce the pain of expurgating his text,
might well cost him his American copyright. Huebsch described the
meeting for John Quinn;

My conversation with Joyce related to the manner in which the book
might be published without sacrificing his American rights and as
these depend upon manufacturing the book in the U.S., I wanted him
to understand that he was jeopardizing the thing that he holds most
dear, namely, the publication of the book intact, by printing it in Paris,
because that would leave the book free for a pirate after sixty days, and
the pirate, in order ro overcome the objections that now lie against it,
would eliminate the offensive passages. Thus Joyce would lose not only
his property but that which as an artist I presume he cherishes even
more, ' :

% Huebsch and Joyce gave separare accounts of their meeting, which took place proba-
bly in September or October of 1920 See Lecter from B. W. Huebsch to John Quinn (Dec.
22, 1920) ( John Quinn Memorial Collection, New York Public Library); Letter from James
Joyce to Ezra Pound (Nov. 5, 1920) (Ezra Pound Papers, Beinecke Library, Yale University);
Lerrer from Joyce to John Quinn (Nowv. 17, 1920), iz REID, saprz note 32, at 451-52.
These lerrers show that Joyce was considering publishing Ulysrer in Prance several months
before Sylvia Beach is said to have offered to publish the book there. See ELLMANN, supne
note 11, at 504 (discussing the Beach offer).

37 Letter from B. W. Huebsch to John Quinn, sgpmz note 56, at . (Huebsch’s phrase,
“the objections that now lie againse {I//ysses],” referred to the criminal case then in progress
against The Little Review's editors.) Joyce’s version of the meeting stressed Huebsch’s flip-
pancy, which the beleaguered Trish author took to be menacing. Upon hearing Joyce’s plan
to publish an edition of Ufysses in Paris for sale in Europe, Huebsch shot back, “Oh, in that
case I could prine it off in New York from that edition and pay you nothing.” Letter from
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With the canny prescience of a publisher who had. to know the laws
of obscenity and copyright in order to navigate their intricate
courses,’® Huebsch foresaw the activities of American pirates six
years before Samuel Roth began appropriating and mutilating
Joyce’s work.

Huebsch’s argument to Joyce was a flawless piece of legal predic-
tion, lucid and arrestingly simple: Joyce could publish first in the
United States, but, to avoid running afoul of the obscenity law, he
would have to expurgate. Alternatively, Joyce could publish first in
France and keep his work intact there; but in doing so he would risk
never securing a copyright in the United States and inviting the
depredations of pirates. And the pitates, to avoid running afoul of
the obscenity law, would expurgate >®

Thus, whether Joyce published first in the United States or in
France, he would have to live wirh a sanitized American Ulysses. The
difference was that if he chose the former course; he could control
the alterations to the text and his work would enjoy copyright pro-
tection in the Unired States. Joyce, with an obstinacy born of many
encounters with the censor,® refused to compromise his creative in-
tegrity by changing a word.

Huebsch’s account of the meeting left one point unclear, however:
Why should publishing Ulysses initially in France threaten the
American copyright? The publishetr actually hinted at the an-
swer, but so telegraphically as to be intelligible only to a lawyer ac-
quainted, as Quinn was,’* with the world of authors and literary

rights. Huebsch’s fleeting mention of “manufacturing the book in

James Joyce to John Quinn, iz REID, saprz note 32, at 451 (quoting Huebsch). Joyce saw
in Huebsch’s instructive pleasantry a threat to “defraud” him. Letter from James Joyce to
Ezra Pound, szpre note 56, at 3.

38 See B. W. Huebsch, Footnoter to @ Publither’s Life, 2 COLOPHON (n.s.) 406, 407—09
(1937) (describing his encounters as a young publisher with obscenity laws and Posc Office
suppressions of books during Woeld War I). }

52 Tronically, Roth’s bowdlerizing of Ulysses did not keep him our of trouble with the
pbscenity law. In March 1927 he appeaced in New Yotk City’s Jefferson Market Court 1o de-
fend against a complaint filed by the Clean Books Committee of the Federation of Hungar-
ian Jews in America, which alleged that Roth was “poisoning” the minds of readers by
printing Ulysses in Twe World; Monthly. Roth’s Magazine Accused, NUY. TIMES, Mar. 10,
1927, at 2.

& Ser Lerter from James Joyce to the Press (Aug. 17, 1911), reprinted in 2 LETTERS OF
JAMES JOYCE, suprz note 10, at 291, 291—92 (describing the author’s early encounters
with publishers and censorship).

82 See generally REID, supra note 32,
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the U.5.” and his cryptic prophecy about pirates getting to work “af-
ter sixty days” alluded to two statutory pitfalls cthat awaited authors
like Joyce: the manufacturing and ad interim provisions of the 1909
Copyright Act.

A. CODIFIED PROTECTIONISM: THE MANUFACTURING CLAUSE
Section 15 of the 1909 Act, popularly known as the “manufactur-
ing clause,” provided that, in the case of printed books or periodicals,

except the original text of a book of foreign origin in a language or lan-
guages other than English, the text of all copies accorded protection un-
der this Act . . . shall be printed from type set within the limits of the
United States, either by hand or by the aid of any kind of typeserting
machine, or from plates made within the limits of the United States
from type set therein, or, if the text be produced by lithographic pro-
cess, or photo-engraving process, then by a process wholly performed
within the limits of the Unired Srates, and the prinring of the text and
binding of the said bock shall be performed within the limits of the
United Stares. . . .5

The exception for foreign-language books of foreign origin was an
innovation of the 1909 Act.®® Under the previous law—the Chace
International Copyright Act of 1891 % foreign works in any lan-
guage could gain protection in the United States only if they were
reprinted from type set within this country and if two copies of the
reprint were deposited in the Copyright Office on or before the date
of first publication anywhere else.®

This stringent requirement of the 1891 Act, demanding nothing
less than first or simultaneous publication in the United States of for-
eign books in any language, was relaxed when the 1909 Act allowed
foreign works in foreign languages to gain American copyright pro-
tection without being reprinted. here.%¢ Because foreign-language

62 Act of Mar, 4, 1909, ch. 320, § 15, 35 Stat. 1075, 1078~79.

52 See Dorothy M. Schrader, Ad Interim Capyright znd the Manufacturing Clause: Another
View of vhe Candy Case, 16 VILL. L. REV. 215, 241, 24748 (1970) (discussing the legisla-
tive history of the 1909 Act’s exemption of foreign-language works of foreign origin from
the manufacturing requirement). :

64 Act of Mar. 3, 1891, ch. 563, 26 Stat. 1106.

85 See id. § 4956, ar 110708,

86 See Act of Mar. 4, 1909, ch. 320, § 15, 35 Stac. 1073, 1079.
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books would have only a limited readership in the United States, it
was reasoned, American artisans would suffer no appreciable loss.
Works with broad appeal would almost certainly be translated into
English and “hence become subject to the manufacturing clause and
thus give American labor its due.”

Clearly, the legislative purpose behind the manufacturing clause,
in bath its 1891 and its 1909 incarnations, was protection of Amer-
ican labor from the effects of foreign imporeation. The purpose “was
avowedly not protection for authors,” cbserves one noted authority,
for the clause “exemplifies short-sighted and parochial tendencies
that have proven destructive of the best interests of both copyright
creators and users.”%® Since works that could not comply with the
manufacturing clanse enjoyed no copyright protection, the clause
helped cteate the conditions necessary for book piracy—a fact that
led Pound to complain of “the thieving copyright law.”

B. STRAIT IS THE GATE: AD INFERIM COPYRIGHT PROTECTION

The 1909 Act exempted from the manufacturing requirement
foreign-language books of foreign origin, but not all books of foreign
origin. Books first published abroad in the English language formed
a gseparate category that required special treatment in light of the .
manufacturing clause: Such books would still have to be printed and
manufactured within the limits of the United States. To mitigate the
harshness of this requirement, the manufacturing provision carved

87 HOWELL, supra note 17, at 85.

.S MELVILLE B. NIMMER & DAVID NIMMER, 2 NIMMER ON COPYRIGHT §
7.22[D}, at 7218 to 7—219 (1998} [hereinafter NIMMERY; sez afse HOWELL, supra note
17, at 84 (“This requirement . . . has proved to be cthe real stumbling block to our joining
the family of parions in what is commonly called the International Copyright Union.”);
Charles Rembar, Xenopbilia in Congress: Ad Interim Copyright and the Manufacturing Clause,
69 COLUM. L. REV. 770, 790 (1969) (“Congress was seeking to preserve, and if possible
to enlarge, the American matket for American printess,”); Schrader, suprz note 63, ar 282
(“The Copyright Office looks forward to the day when the supporters of the clause realize
that its supposed benefits to them are illusery or, at least, not appropriate in a copyright
stacete . . . -"). Repeal of the manufacturing clause, originally set for july 1, 1982, as
provided by the 1976 Act, see Act of Oct. 19, 1976, Pub. L. No. 94353, § 601(z), 90
Stat. 2541, 2588, was postponed to July 1, 1986, by congressional amendment. Sez Act of
July 13, 1982, Pub. L. No. 97-213, 96 Stat. 178, 178 (current version at 17 US.C.
§ 601(2) (1994)); see aliz 2 NIMMER, supra, § 7.22{A}, at 7213 (‘TWlorks as to which
all copies were manufactared on and after July , 1986, have full copyright protecrion
regardless of the place and manner of such manufacture.”).

5 Hzra Pound, Letter to the Bditor, THE NATION, Dec. 14, 1927, at 684, 685,
reprinted in 4 POETRY AND PROSE, szprz note 2, at 393.
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out a further exception for “books published abroad in the English
language seeking ad interim protection under this Act,” 70
Ad interim protection was defined in a separate section of the

1909 Act: ‘

{Iln the case of a book firse published abroad in the English lan-
guage, . . . the deposit in the copyright office, not later than sixty days
after its publication abroad, of one complete copy of the foreign edition,
“with a request for the reservation of the copyright and a statement of
the name and nationality of the author and of the copyright proprietor
and of the date of publication of the said book, shall secure to the author
or proprietor an ad interim copyright, which shall have all the force
and effect given to copyright by this Act, and shall endure vntil the
expiration of four months after such deposit in the copyright office.”!

Once a copy of the foreign edition reached the Copyright Office for
deposit within sixty days of publication abroad, ad interim protec-
tion began from the date of receipt?2 and endured for four months.
Then, as further provided by section 22 of the 1909 Act:

{Wlhenever within the period of such ad interim protection an autho-
rized edition of such book shall be published wichin the United States,

0 Act of Mar. 4, 1909, ch. 320, § 15, 35 Seat. 1073, 1079, Congress had earlier enacted
two ad interim provisions that resernbled the 1909 version in certain respects. Ses Act of
Mar. 3, 1905, ch. 1432, 33 Stat. 1000 (providing for a one-year term of protection for for-
eign-language works deposited in the Library of Congress within 30 days of first publi-
cation abroad); Act of Jan. 7, 1904, ch, 2, 33 Stat. 4 (providing for « two-year term of
“interim copyright” for works of foreign origin intended for exhibition at the Louisiana
Purchase Expositien). Like their 1909 successor, these provisions attempted to strike a leg-
islative balance between international comity and protection of domestic labor by provid-
ing 2 “grace period for comnpliance with the manufacturing requirement.” Schrader, supra
note 63, at 234; o, Rembar, supra note 68, et 780 (“The original ad interim provisions were
passed to help our foreign anthors of foreign-language books, who found it difficult to
comply with the requirements of the manufacturing clanse . . . "),

1 Act of Mar. 4, 1909, ch. 320, § 21, 35 Stat. 1075, 1080, a5 amended &y Act of Dec. 18,
1919, ch. 11, § 21, 41 Stat. 368, 369. Under the original 1909 Act, applicants had only 30
days from publication abroad to secure ad interim protection, which lasted for 30 days from
the date of deposit. Under the 1919 amendment, the time periods were extended to 60 days
and four months, respectively. These changes were deemed necessary to alleviare hardships
in the postwar period, particularly as these affected friendly and nevtral nations. See Rem-
bar, suprz note 68, at 783. Under a later amendment, the time periods were extended fur-
it;e; o s:'ix muonths and five years, respectively. See Act of June 3, 1949, ch. 171, § 2, 63 Star.

, 154, .

72 See HOWELL, suprz note 17, at 90 (“[Tlhe ad interim copyright cannot begin unril
the copy is received in the Copyright Office.™).
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in accordance with the manufacturing provisions . . . and whenever the
provisions of this Act as to deposit of copies, registration, filing of affi-
davit, and the printing of the copyright notice shall have been duly com-
plied with, the copyright shall be extended to endure in such book for
the full term elsewhere provided in this Act.”

Thus, by satisfying the requirements of several linked provisions,
the author of an English-language book published abroad could ac-
quire statutory copytight protection in the United States for the full
twenty-eight-year term, starcing from the date of foreign publica-
rion.”* Ad interim protection was, when it worked, a stepping-stone
to full protection. -

But it did not always work. A false step at any point along the
twisty path leading from publication abroad to reprinting here
might spell doom for the American copyright. Failure to mail
the foreign edition for deposit in the Copyright office, or mailing
it too late for receipt within the specified two-month window,
would result in loss of the ad interim opportunity.”> Even if ad in-
terim protection were secured, failure to reprint in the Unired States
in accordance with the manufacturing clause would result in termi- -
narion of copyright protection once the narrow four-month gate
slammed shut.

Even under ideal publishing conditions, compliance with these
requirements was a test of a foreign-based author’s legal knowledge,
practical resourcefulness, and literary prestige.’® A writer without

. an established reputation, or with a sullied one, might not be able to

find an American publisher. James Joyce had everything a European
writer needed to brave the complexities of our copyright law, except

73 Act of Mar. 4, 1909, ch. 320, § 22, 35 Srat. 1073, 1080.

74 S¢e 2 STEPHEN P. LADAS, THE INTERNATIONAL PROTECTION OF LITER-
ARY AND ARTISTIC PROPERTY § 352, at 769 (1938) (“Evidently . . . che copyright [in
a work reprinted in the United States within the ad interim period} starts from the date of
fust publication abroad.™).

75 §ee HOWELL, supra note 17, at 90—91 (noting that delay or postal mishap would not
excuse failure to comply with ad interim terms).

76 $ee BRUCE ARNOLD, THE SCANDAL OF ULYSSES 81 (1991) (describing briefly
the problems that the ad interim and manufacturing provisions created for Joyce and not-
ing thae “{iJr does not require a great efforc of imagination ro see how good the author’s
timing or that of his publishers in the United States had to be, in order to sarisfy the serice
timetable under the terms of the {1909 Act”); Warren St. John, Jemes joyce and the Nutey
Professor, N.Y. OBSERVER, Dec, 29, 1997, at 1 (stating that Ulysses may not have been
protected under “the protectionise Copyright Act of 19097).
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a reputation for publishability. In 1922, no legitimate American
publisher was willing to take a risk on his masterpiece.

C. FATLURE OF AMERICAN COPYRIGHT: ULYSSES AND CANDY

Ulysses was published in France on February 2, 1922, Joyce’s for-
tieth birthday. On that day he received his first author’s copy of the
handsomely printed book.”” Apart from typographical errors,’® un-
avoidable in citcumstances that required French printers to set a
difficult, extensively-revised English text, the book had been spared
mutilations of the kind introduced to appease the censor. Joyce had
his unexpurgated text.

Within the American copyright arena, French publication of the
book started the ad interim clock ticking. There is no record in the
Copyright Office or elsewhere thar Joyce or any representative sought
to deposit a copy of the Paris edition with the Register of Copy-
rights.” Lacking such deposit, Ulysses lost any chance it might have
had of gaining American copyright protection after April 2, 1922,
Without ad interim protection, Joyce could not avail himself of the
small four-month window for producing an American reprint and
extending the temporary copyright to the full twenty-eight-year
term. It seems reasonable to infer that in the wake of the 1921 ob-

scenity trial, Joyce despaired of getting the requisite deposit copy

of Ulysses past a vigilant United States customs check, through the
mails, and into the hands of the Register of Copyrights, who might
in any case refuse to allow deposit and registration on the ground of
obscenity.* With no chance of a legitimate American reprint, efforts

7 VSee ELLMANN, suprz note 11, at 523 —24. .

78 See id. at 526 (quoting Joyce’s reference to numerous printing etrors in the 1922 edi-
tion).

7 In addition to this negarive evidence of Joyce's noncompliance with the ad inrerim
requitement, there is resoundingly positive evidence in unpublished court documents relat-
ing to Joyce’s litigation against Samuel Roth. Question 23 in a list of written cross-inter-
rogatories, prepared by Roth’s New York actorney for administration to Joyce in Paris,
asked: “Have you ever applied for a copyright of the bock “Ulysses’ in the Unired States of
America?” Defendant’s Cross-Interrogatories or Commission az 4, Joyce v. Roth (N.Y, Sup.
Ct. Dec. 27, 1928) (Ezra Pound Papers, Beinecke Library, Yale University). Joyce’s response,
given in a sworn deposition at the U8, Consulate General in Paris, was “No.” Plaintiff’s
Deposition at 6, Joyce (Ezra Pound Papers, Beinecke Library, Yale University). For the court
order in_Joyce, see supra noté 45 and accompanying text (discussing the court’s ruling).

¥ Seg supra note 24 and accompanying vext. Bar see Schrader, supra note 63, ar 218 n.10
(stating that, under the “rule of doubt,” the Copyright Office “will register a claim if some
reasonable doubt exists as to the ruling a court would make on validity of the copyright™).
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to secure an ad interim copyrighe in Ulysses would have been virtually
meaningless anyway.

The practical consequence of Joyce's inability to acquire an Amer-
ican copyright was piracy and disfigurement of his work, as Huebsch
had prophesied in the fall of 1920.5 What precisely the legal conse-
quence might have been is less easy to determine. Scholars have di-
vided on the question of abortive ad interim copyright, many claim-
ing that failure o comply with the provision injected a work into the
public domain; 3 others, that the copyright in that work was merely
unenforceable.®? -

The two positions stake out more than an academic distinction
without a practical difference. When a work entered the public do-
main, as it did naturally upon expiration of its copyright term or un-
naturally upon failure to satisfy certain statutory requirements,™ it
ceased 1o exist as intangible personal property. It was transformed
from a private monopoly into a public resource, and the benefits once
enjoyed by the creator passed to the user.®> Except in very rare cir-
cumstances, a work cannot be resurrected from the public domain,

81 e supra notes 56--59 and accompanying text. See #/o ARNOLD, supme note 76, at 83
(stating chat “[ethe original edition of 1922 could not be deposited at Washington; and cer-
tainly, within four months {the ad interim periodl, no subsequent American edicion could
be broughe our, since the book was banned”).

82 §pe, £.g., RICHARD ROGERS BOWKER, COPYRIGHT: ITS HISTORY AND ITS
LAW 147 (1912) (noting that failure to comply with the 1909 Act’s ad interim provision
injected a foreign work into the public domain); Schrader, s#prz note 63, ac 281 (discussing

~ the ad interim and manufacturing provisions and concluding that “the overwhelming

weight” of decisional and secondary authorities supports the contention that “copyright {is]
secured or lost depending upon compliance with the statute at the time of first publication,
whether this occurred here or abroad™).

83 Sep, ez, 2 NIMMER, ruprz note 68, § 7.23{EH 11, ac 7-226 (suggesting that failure
to comply with the ad interim requirement mighr cause a work’s copyright to be not in-
valid, but merely “in suspension”).

34 So, 2.2, 1 PAUL GOLDSTEIN, COPYRIGHT § 3.18, at 3:150 (2d ed. 1996) (“If
noncompliance forfeited copyrighe, any work published in violation of the manofacturing
requirement before the effective date of the 1976 Act, January 1, 1978, would be in the
public domain, and thus unprotectible, under the 1976 Act.™).

85 §g American Code Co. v. Bensinger, 282 F. 829, 833 (2d Cir. 1922) (“Publication of
an intelleceual production without copyrighting it causes the work to fall into the public
domain. It becomes by such publication dedicated to the public, and any person is there-
after entitled to publish it for his own benefic.”); HOWELL'S COPYRIGHT LAW, supra
note 24, at 48 (“If a work is in the "public domain’ it is of course free to anybody's use.”); sz
alse Edward Samuels, The Public Domain in Copyright Law, 41 J. COPYRIGHT 50C’Y 137,
13830 (1993) (surveying definirions and theories of the public domain).
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because “a temporary public domain [is} foreign to United States
copyright concepts.” 8

If failure to comply with the ad interim provision, and hence with
the manufacruring requirement, rendered a work’s copyright merely
unenforceable, however, that copyright would arguably be not in-
valid but only “in suspension,”®” awaiting an evenr that would ren-
der it enforceable. One such triggering event might be the effective
date of the 1976 Copyright Act, which, in light of that Act’s atten-
uated manufacturing requitements, some scholars regard as sufficient
to release the copyright from suspended enforceability.®® The major-
ity of commentators writing before the 1976 Act, however, believed
that failure to obtain ad interim copytight cast a work irrevocably
into the public domain.8®

8 HOWELL'S COPYRIGHT LAW, s note 24, ar 103. Baz e the discussion of

recently restoted copyrights infrz Pare IV.

87 2 NIMMER, szprz note 68, § 7.23TEH 1], ar 7—226.

B See 7d. (speculating thar suspended enforceability resulting from noncompliance with
-the 1909 Act’s manufacruring clause might be removed by the termination of that Act “be-
cause the scope of the manufacturing clause vnder the current [1976] Act is much narrower
than under the 1909 Act™); see 2lr0 1 GOLDSTEIN, supra note 84, § 3,18, at 3:150-51 ("If
the copyright were only unenforceable, copyright would have subsisted in the work on the
effective date of the 1976 Copyright Act and would thus be fully enforceable under the
terms of the 1976 Act.").

¥ See, e.g., BOWKER, ssprz note 82, at 147 (asserting thar failure ro comply with the
1909 Act’s ad interim provision “will forfeit. the right to obrain copyright protection and
throw the foreign work into the public domain"y; SAMUEL SPRING, RISKS & RIGHTS
IN. PUBLISHING, TELEVISION, RADIO, MOTION PICTURES, ADVERTISING,
AND THE THEATER 105 (1952) (stating that, where no American reprint is produced
within the period of ad interim protection, “the work is in the public domain in, and all
rights are lost in, the United States™); PHILIP WITTENBERG, THE PROTECTION OF
LITERARY PROPERTY 80 (1968) (“Should [an] ad interim application not be filed, then
the work falls into the public domain and there is no valid copyright subsisting in the
United Stares.”); Schrader, suprz note 63, at 28082 (summarizing the consensus of primary
and secondary authorities regarding compliance with the ad interim provision); Samuel W.
Tannenbaum, The US. Copyright Statnte—An Analysis of Its Mafor Aspects and Shortcomings,
10 N.YL.E 12, 19 (1964) {noting that an author who fails to comply with the ad interim
provision “loses his United States copyrighe”). Baz see HOWELL, szgprz note 17, 2t 92 (spec-
ularing that noncompliance with the ad interim provision might still leave the author with
“a fighting chance” to publish in the United States and “to be protected at least from that
time on”); 2 LADAS, supre note 74, at 766 (contending thar noncompliance “does not in-
validate the copyright” bur only prevents the author from bringing an infringement ac-
tion); ¢. 2 NIMMER, suprz note 68, § 7.23[E][1], at 7226 ("If . . . the copyright was
merely unenforceable under the 1909 Act—in suspension, as it were—then with the ter-
mination of the 1909 Act, the suspension will have been remaved, and the copyright thus
becomes enforceable.”); Rembar, supra note 68, at 775 (contending that the ad interim pro-
vision is “merely an alternative” to securing copyright by the ordinary route of publication
with notice). ’
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Even more persuasively, the courts took this view. There is re-
markably little published case law on the question of noncompliance
with the ad interim provision, but that little has tended to vindicate
the Copyright Office’s position® that noncompliance would result
in injection of the work into the public domain. Of the handful
of pertinent court decisions, most address ad interim copyright only
indirectly or by way of dictum. Bur all affitm the inescapable con-
dition of American manufacture for works falling within the ad
intetim provision.”* .

Despite the paucity of decisional law; one well-documented case
involving ad interim copyright and booklegging contains facts as-
tonishingly similar to those of Joyce’s predicament. In 1958, a novel
by two Americans, Terry Southern and Mason Hoffenberg, appeared
in France under the title of Candy. The pseudonymous book was
published in English and bore a notice of French copyright. Like
Joyce, Southern and Hoffenberg neither sought ad interim copyright
in the United States nor attempred publication here within five years
of the French publication.?? '

Candy was a mildly erotic satire and picaresque romp, loosely pat-
terned after Voltaire’s Candide and intended as a spoof of American
female innocence. The wholesome heroine, Candy Christian, “Good
Griefl”s her way through a series of bizarre adventures, repeatedly

90 See Schradet, supra note 63, at 220, 28082,
91 Sez Olympia Press v. Lancer Books, 267 F. Supp. 920, 922-23, 925-26 S.D.N.Y.
1967} (stating that ueder the 1909 Act an English translation, first manufactured and pub-

+ lished in France, of 2 French work would be in the public domain because of failure to com-

ply with the 2d interim provision, unless the French publisher could prove that it was the
“authot” of the work as the translator’s employer in a work made for hire); Grove Press v.
Greenleaf Publ’g Co., 247 F. Supp. 518, 523 (E.D.N.Y. 1965) {assuming arguendo that an
English translation, first manufactured and published in France, of 2 French work was in
the public domain because of noncompliance with the ad interim provision); Encyclopedia
Britannica Co, v. Werner Co., 135 F. 841, 846 (C.C.D.NJ. 1905) (holding that che Copy-
right Act of 1904, which granted two years of ad interim protection to foreign-produced
works intended for the Louisiana Purchase Exposition, did not exrend 10 an encyclopedia in
English that had been published in the United States ptiot to the Act), aff 'd sub nom. Bncy-
clopedia Britannica Co. v. American Newspaper Assin, 142 E. 966 (3d Cic. 1906). But see
Bentley v. Tibbals, 223 E. 247, 257 (2d Cir. 191%) (refusing to decide whether a British
book in the American public domain, which contained some copyrighted matter bur Zave
no notice of what was copyrighted and whar was not, had lost 2l copyright).

%% See 5. P. Putnam’s Sons v. Lancer Books, 239 F. Supp. 782, 783 (S.D.NLY. 1965) (re-
connting the history of the French publication of Candy). Five years was then the ad interim
period within which an author could acquite a standard American copyright by reptinting
in accordance with the manufacturing clause. Sez discussion supre note 71.
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encountering the importunate desires of men and tripping over her
own unsuspected libido.*? Sometime prior to 1964, copies of the
book intended for importation into the United States were seized by
customs authorities under the Tariff Act, “presumably on moral
grounds.” 94 Like Ulysses forty years before, Candy suffered the inter-
diction of two of Pound’s American “abuses™ the obscenity law and
customs officials.”

Pound’s third abuse entered the picture in 1964, when, following
a determinartion by the Burean of Customs that the book was admis-
sible under the Tariff Act, Southern and Hoffenberg published a
slightly revised version of Candy with'G. P. Putnam’s Sons (“Put-
‘nam™) in the United States.®® The authors deposited copies of the
Putnam edition in the Copyright Office and, on the strength of eva-
sive answers on their application, received a certificate of copyright
registration for the revised book.”” The copyright notice cited a
string of dates that included the French copyrights along with the
newly claimed American one: “Copyright © 1958, 1959, 1962,
1964. .. ."?8 Marketed in hardcover at five dollars per copy, the book
quickly ‘became a bestseller in the United States.?

In January 1965, Lancer Books, Inc. (“Lancer”), published an
unauthorized paperback edition of Candy tetailing at seventy-five
cents per copy. This bookleg version, “copied word for word from
the French edition,” did not incorporate the revisioris made to
the American Putpam edition.!®® Putpam, together with Scuthern
and Hoffenberg, sued Lancer for copyright infringement, seeking
a preliminary injunction barring Lancer from publishing and dis-
tributing its pirated version of Candy. Unlike Joyce, who had con-
tented himself with an action for unfair coppetition against Samuel

P See, 08, TERRY SOUTHERN & MASON HOFFENBERG, CANDY 29 (G. P. Pur-
nam’s Sons rev. ed, 1964) (“Oh, Daddy! Really! It's the greatest honor to be invited to Pro-
fessor Mephesto’s office, and have a drop! I've told you that a dozen times! Good Griefl”).
An epigraph arrributed to Voltaire hints that Candide is a source for this tibald pastiche,
Sez id. ar 11.

% G, P, Putnam’s Sens, 239 E. Supp. at 783.

95 In this case, the two “abuses” were combined in the same provision of the Tariff Act
of 1930, which permitted seizure of imported goods deemed immoral or obscene. See Act
of June 17, 1930, ch. 497, § 303, 46 Stat. 590, 688 (codifted as amended ar 19 US.C.
§ 1305 (1994).

%6 See . P. Putnam’s Sous, 239 F. Supp. at 783.

%7 Seeid. at 783 -84,

% I4. at 784.

92 Sez id.

100 1,
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Roth,'%! the authors of Candy decided to test the validity of their
French copyright in the United Stares.?02

The U.S. District Court for the Southern District of New York de-
nied the plaintiffs’ request for a preliminary injunction. Suspecting
that the French edition of Candy was in the public domain, the court
noted that the language of the 1909 Copyright Act “gives rise to a
permissible inference that if the book is not published in the United
States until after the five-year period has expired {even supposing
that the work had obtained ad interim protection}, no permanent
copyright on it can be secured.” 1% Confining itself, however, to the
undisputed fact that “[pllaintiffs never applied for registration of
copyright on the French edition and hence . . . never obtained one,”

the court held that “under Section 13 [the dep051t and registration

provision} they may fiot sue for infringement of something whlch
they do not have.” 1%4 '
The plaintiffs took the hint and applied for registration of a claim
to ad interim copyright in the French edition as well as for registra-
tion of an ordinary copyright in an American edition of substantially
the same text.’® The Copyright Office refused to register either
claim, on-the ground that the authors had not complied in a timely
manner with the ad interim and manufacturing provisions.'% When
the action returned to the Southern District of New York for injunc-
tive relief and damages, the court granted the defendants’ motion to
dismiss for want of jurisdiction on the same grounds as its earlier de-
nial of a preliminary injunction.’®” The court specifically refused to

- consider the plaintiffs’ constitutional challenge to the ad interim re-

quirement and their argument that their early failure to comply
with that provision had been unavoidable since “the novel [had been}
banned by the Customs Bureau until after the time limitations of
{ad interim protection} had expired.” 108

10! See supra notes 45 — 48 and accompanying text.

1% The authors of Candy also songht relief on a theory of unfair competition, buc the
court denied a preliminary injunction on the ground that case law had established “the
principle thar state law may not forbid, on a theory of unfair competition, the copying of an
article which is not protected by federal patent or copyright.” G. P. Putnam’s Sens, 239 F.
Supp. ac 788.

103 Id., ar 787.

104 1.

195 See Hoffenberg v. Kaminstein, 396 B.2d 684, 685 (D.C. Cir. 1968) (per curiam) (dis-
cussllt:;g the,[ plaintifts’ efforts to register editions of Candy with the Copyright Office),

See i

107 Se¢ G. P. Putnam’s Sons v. Lancer Books, 251 F. Supp. 210 214 (3:D.N.Y. 1966).
108 § 7
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The plaintiffs’ sole remedy now lay in an action in the nature of
mandamus seeking to compel the Register of Copyrights to register
a copyright claim in the work he had lately rejected for failure to

comply with the statutory provisions. In a brief per curiam opinion,
the U.S. Court of Appeals for the Districe of Columbia ruled that

“Istince the novel ‘Candy’ was first published and printed abroad -

in the English language and chere is no ad interim registration of
that edition, registration of the American edition was properly re-
fused.” % As for the plaintiffs’ challenge to the validity of a Copy-
right Office regulation giving force to the ad interim provision, the
court tersely remarked that the regulation “is not only not inconsis-
tent with the pertinent sections of the Copyright Code, but in our
judgment it accurately reflects the intention of Congress.” 110

The implications of the extended Candy litigation are unmistak-
able: The French edition of Candy was not protected by copyright in
the United States. Equally unprotected was any version of the novel
based on the French edition; with the exception of such revisions
as had been printed in the United States in compliance with the
manufacturing clause. The public domain had unceremoniously
claimed Candy; for all practical purposes, the work was free for the
pirating— though “piracy” can scarcely be ascribed with legal accu-
racy to the use of literaty éxpression that has lost its status as private
prtoperty.

Samuel Roth in 1926 had done no more and no less than Lancer
Books did forty years later: He had taken advantage of an author’s
inability to comply with the strict protectionist requirements of the
1909 Copyright Act. As with Candy, so with Ulysses: The copyright
code, the obscenity law, and customs officials—Pound’s trinity of
abuses-—-had combined to strip Joyce of his literary property rights
in America, Like other works in English first published abroad,!!

109 Hoffenburg, 396 F.2d at 685.

1o I‘i

131 It is impossible to know how many works were claimed by the public domain in the
manner of Ulysses and Candy. Most authors in Joyce's position probably resigned them-
selves, as he did, o the loss of their copyrights in the United States. D. H. Lawrence, for ex-
ample, was notoriously vulnerable to American pirates. “Lawtence’s last novel [Lady Chat-
terfey’s Lover] was not protected by copyright, in England or the United States, and
publishing pirates easily undersold the edition that Lawrence had privately printed in Italy
with the help of the Flotentine printer Pino Orioli.” DE GRAZIA, suprz note 5, at 56. For
a rare instance in which a foreign-based publisher challenged its exploitation by an Ameri-
can publisher in circumsrances similar to Joyce's, see Olympia Press v. Lancer Books, 267 F.
Supp. 920, 926 (S.D.NY. 1967). In Olympia Press, the courr expressed doubr, in light of the
ad interim and manufacturing provisions, as o the validity of the American copyright in
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Ulysses had entered the publxc domain—prematurely, but nonethe-
less su.tely

II1. ULYSSES LEGALIZED IN AMERICA:
ILLUSORY COPYRIGHT

A. PUBLICATION IN THE UNITED STATES

The story of the fight to lift the obscenity ban on Ulysses in the
United States has been told often.!!? Ten years after the publica-
tion of Ulysses in France, Bennett Cerf, the head of Random House
in New York, and Morris L. Ernst, the noted lawyer and crusader
against censorship, combined forces to deliver Joyce’s novel from its
prison house of official condemnation.!'® Their efforts resulted in the
monumental decision handed down by federal district Judge John
M. Woolsey declaring Ulysses to be “nowhere . . . an aphrodisiac” and
therefore admissible into the United States.!4

Within minutes of the announcement of the Woolsey decision,
Cert’s typesetters were at work on a legitimate, and now legal, Amer-
ican edition of Joyce’s novel.}*> The first copies of the Random House
Ulysses reached Cerf in January 1934.11¢ He deposited two copies
with the Register of Copyrights and submitted an affidavit attesting
to the editions American manufacture. According to Copyright
Office records, a claim of copyright was registered for the edition.!!7

an English translation made by an American and published in France. For a similar in-
stance, see Grrove Prers v. Greenleaf Publishing Co., 247 F. Supp. 518, 523 (E.D:N.Y. 1955), in
which the court assumed arguendo that an English translation published in France and not
securing ad interim copyright was cast into the public domain in the United States.

112 Sge, 0.z, ELLMANN, suprz note 11, at 666--67; JOSEPH KELLY, OUR JOYCE:
FROM OUTCAST TO ICON 92140 (1998); VANDERHAM, sxprz note 22, ar 87—131.

13 See generally THE UNYTED STATES OF AMERICA v. ONE BOOK ENTITLED

"ULYSSES” BY JAMES JOYCE (Michael Moscato & Leslie Le Blanc eds., 1984) [here-
inafter ONE BOOK ENTITLED “ULYSSES"] (providing a detailed documenta.ry account
of the Cerf-Emnst collaboration).

114 United States v. One Book Called ‘Ulysses’, 5 F. Supp. 182, 185-(5.D.NY, 1933), af-
f'd sub nom. United Srates v. One Book Entitled Ulysses by James Joyce, 72 E.2d 705 (2d.
Cir. 1934), :

113 See ELLMANN, suprz note 11, ac 667.

116 See Id . -

127 Copytight Oiﬁce records show that two deposit copies of the Random House edition
were received on Jannary 27, 1934. The affidavit of American manufacrure was received on

- Bebruary 23, 1934, The edition was assigned registration number A70193.



30 COPYRIGHT AND THE ENDS OF OWNERSHIP

It is unclear from these records, however, precisely how much of
the Random House Ulysses was claimed for copyright.!’® In the

months before publication, Cerf had expressed great concern over the
vulnerability of the forthcoming book: “I want to stress again,” he
wrote Joyce's secretary, “the importance of having as much copy-
righted ‘material in our edition as is humanly possible, in order
to combat possible pirated editions which will undoubtedly come
along to vex us all.”'? Cerf was referring to the unpublished chart
of symbolic correspondences that Joyce had prepared for private
circulation among select admirers of Ulysser.'?® Cetf wanted to in-
clude this explanatory chart in the Random House edition, partly as
a way of enhancing the marketability of Joyce’s famously diffcult
book, but chiefly to incorporate as much indisputably copyrightable
matter “as is humanly possible.” Joyce refused to allow the supple-
ment on aesthetic grounds;*?! he was still willing to sacrifice legal
protection to artistic pride.

Cerf did manage, however, to include an unpublished letter by
Joyce in the book’s front matter. Ironically, the letter, written to Cerf
during the planning stage of the campaign to liberate U//jsses from
the censor, complained of the very problem that its inclusion was
meant to ameliorate:

I was unable to acquire the copyright in the United States since I could
not comply with the requirements of the American copyright law
which demands the republication in the United States of any English
book published elsewhere within a period of six months after the date of
such publication. . . .22

Joyce’s summary shows that bitter experience had schooled him in
the rigorous fine points of the Copyright Code’s manufacturing and
ad interim provisions.

118 Neither the applicarion for copyright registration in Ulysses nor a copy of the copy-
right registration certificate appears t0 be available in the records ar the Copyright Office.
A search by Mary E. Aldridge of the Office’s onsire archives, February 23235, 1998, fol-
lowed by several later inquiries to Office personnel, tutned up nothing.

112 Letter from Bennett Cetf to Paul Léon (Oct. 30, 1933), ## ONE BOOK, ENTITLED
“ULYSSES,” suprz note 113, at 278-79.

120 The chart has since been published in vatious places. See, e.g., id. at 27677,

121 See].etter from Paut Léon to Bennett Cerf (Oct. 21, 1933), in id. 278 (asserting that
Ulysses, as'a “piece of belle lettres,” should not contain “explanations”).

22 Lerter from James Joyce to Bennetr Cerf (Apr. 2, 1932), i JAMES JOYCE,
ULYSSES at xvi (Random House ed. 1934).
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The copyright notice in the 1934 Random House Ulysses con-
tessed sorto voce to the same problem: “Copyright, 1918, 1919, 1920,

by Margaret Caroline Anderson. Copyright, 1934, by the Modern
Library, Inc.” 123 ‘The first string of dates referred to the serial install-
ments of Ulysses in The Little Review,'?* and the final date indicated
the Random House edition.!?* Delicately omitted was “1922,” the
date of the Paris edition-—the only date relevant, in light of the ad
interim and manufacturing provisions, to protection of the entire
edition within the United States. The copyright notice in the 1934
edition was thus a kind of 7z ferrorem red flag to would-be pirates,
one that a determined competitor might confidently have ignored.!26

B. THE “COURTESY COPYRIGHT" IN ULYSSES
If the copyright claimed by Random House in Ulysses was illusory
and the work was actually in the public domain, why were Bennett

12 Id, ae v.

124 Since issues of The Liftle Review published during 1919 and 1920 were apparently
not registered for copyright, enforceability of the copyrights in those portions of Ulysser
would have been problematic. See s2zprz notes 19-21, 3134 and accompanying texe. Larer
Random House printings of Ufyuses dropped “1919™ and “1920” from the copyright notice;
a typical notice from a later printing reads: “Copyright, 1914, 1918, by Margaret Caroline
Anderson. Copyright, 1934, by the Modern Library, Inc. Copyright, 1942, 1946, by Nota
Joseph Joyce.” Sez, e.g., JAMES JOYCE, ULYSSES at iv (Random House ed. 1961). The
puzzling addition of “1914," a date irrelevant to any phase of the publishing history of
Ulysses, is explained by the face thet Margaret Anderson sought and received registration

" of the copyrights for her-fisst six.issues of The Liztle Review, all published in 1914 (Copy-
~ right Office registration numbers B299661, B301407, B302631, B304723, B307749,

B310978). For some reason, the Joyce Estate in March 1942 artempted to renew these
copyrights in the name of Joyce’s widow {renewal entries 107026 to 107030), even though
these issues contained riothing by Joyce. The attempted renewals were therefore 2 nullicy.

125 Since the original application for registration of the copyrighe claim in the 1934
Random House Ulysses is not available in Copyright Office archives, it is impossible o
know how much of the 1934 text Cetf claimed for copyright. See snpwa note 118, That the
Copyright Office granted Cetf a certificate of registration and 27 years later permirted
Joyce's children to renew the 1934 “copyright” for a second 28-year term (registration

- nuaber R281082, dated August 30, 1961) would not have guaranteed the enforceability of

the copyright claimed in the edition. Por a discussion of the Copyright Office’s “rule of
doubt” in favor of registering works, see Schrader, supsz note 63, at 218 0.10. The Random
House edition was set, itonically, from the text of the pirated Paris edition of Uysses in
which Samuel Roth may have had a hand. S22 Roberts, suprz note 6, at 57678, Since the
pirared rext was based on the public-domain 1922 edition, it could hardly have provided =
basis for proteceible expression in the 1934 edition. See infra Sestion VIA.

126 For 2 brief discussion of the composite copyright notice in the 1934 Ulpses, see
ARNOLD, supra note 76, ar 84-85. Arnold also addresses the possible copyright implica-
tions of the various versions of Ulysser, offering tentative conclusions thar resemble mine in
certain respects. Sez id. at 8586,
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Cerf’s fears of pirated editions never realized? Indeed, since 1934,
there have been almost no challenges to Random House’s exclusive
right to publish Ulysses in the United States.!?” When the rare chal-

lenger has come along, it has promptly backed down in the face of _

protests by the Estate of James Joyce.!?® The possibility of legal en-
tanglement has no doubt been the strongest deterrent in recent years
to the appearance of competing versions of Ulysses. No publisher
wishes to invest more money in defending a suit than it can reason-
ably expect to recover in book sales, and the American market for
Ulysses, though substantial, may not be latge enough to justify going
to law to establish the work’s public-domain status. But the ques-
tion remains why Random House’s hegemony was not challenged
early on, when Joyce’s American market was still forming and knowl-
edge of his copyright predicament was widespread in the publishing
industry.

The answer lies chiefly in the nineteenth-century tradition of
“trade courtesy” among publishers, a tradition of which Joyce and
Bennert Cerf availed themselves for the purpose of safeguarding the
authorized American edition of Ulysses. Prior to the 1891 Copyright
Act, the United States extended no copyright protection to works
published abroad.'?® This legal vacuum inevitably gave rise to preda-
tory activity on the part of American publishers. “There ensued the
great Age of Piracy, in which books of several European countries,
bue particularly English novels, were appropriated and published

127 During the early 1970s and perhaps befote, a pirated version of Ulysser appeared un-
der the immprint of Collectors Publications of Industry, California, containing, in addition to

the text of the 1960 British Bedley Head edition of Ufysrer, 43 pages of advertisements for -

adult paperbacks, nude photographs, and sex devices. The volume sold at five dollars per
copy. See John W. Van Voorhis & Francis C. Bloodgood, Ulysses: Another Pirated Edition?,
9 JAMES JOYCE Q. 436, 43640 (1972).

128 In the early 1990s, the Oxford Text Archive planned to distribute Joyces warks in
electronic-text formats via the Interner and diskettes, bur when the Joyce Estate protested
that Ulysses would remain in copyrighe in rthe United States “until ac least 1997, the
Oxford Text Archive ceased distriburing the novél in electronic form. Message from Lou
Burnard, Oxford Text Archive {posted on the Interner on February t, 1993, to the Hu-
manist Discussion Group) (hard copy on file with the author). The Humanist Discussion.
Group website has failed to atchive several postings from Februaty 1993, including
Bucnard’s. See Houmanist Archives (visited Nov. 7, 1998) <heep:// lists.village virginia.edu/
lists_archive/Humanist /406>,

1% Seg Scheader, supre note 63, ar 225 ("One hundred years were to pass before the
Chace Internarional Copytight Act of 1891 extended copyright protection, under cettain
conditions, to non-tesident foreigners.”).
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[in the United States} in such quantities as to flood the market for
a time,” 13 .

To bring some measure of regulation and propriety to these prac-
tices, publishers began to observe “what they called a “courtesy copy-
right,” in which the American reprinter. {of a work first published
abroad} had sole rights if he was the first to produce a book in this
country . . .." 3! According to the self-imposed code of trade cout-
tesy, an American publisher would negotiate with a foreign author
for the “right” to reprint a work or would simply announce its in-
tention to publish as a way of putting competitors on notice.'?2 Un-
der this informal and wholly extralegal arrangement, a publisher’s
claim to. the uncopyrighted work of a foreign author would be re-
spected by other publishing houses, which could in turn expect such
courtesy to be extended to their own titles.!3?

The practice of trade courtesy among nineteenth-century Ameri-
can publishers is a vivid example of what Robert C. Ellickson has
called “order without law,” a system of folkways peculiar to a group
or community in which informal norms have come to take the place
of formal legal rules.!** Ellickson has argued that “Imluch of the
glue of a society comes not from law enforcement . . . but rather from
the informal enforcement of social mores by acquaintances, bystand-
ers, trading partners, and others.” %S In rewarding conformity and

131 JOHN TEBBEL, A HISTORY OF BOOK PUBLISHING IN THE UNITED
STATES 208 (1972).

pEY Id.

132 See 2 4d. at 54-55 (quoting publisher Henry Holt’s account of the distinction be-
rween “first announcement” and “arrangement with the author” as modes of establishing a
rightful publishing claim in accordance with the rules of trade courtesy).

135 See #d. at 53—55; see also FEATHER, supra note 52, ar 160 (“By whar was known in
the United States as the ‘courtesy of rhe trade,” American publishers, or at least the respect-
able ones, did not pirate each other’s British books once they had been acquired and pub-
lished from British publishers.”).

%4 Se¢ geneally ROBERT C. ELLICKSON, ORDER WITHQUT LAW: HOW
NEIGHBORS SETTLE DISPUTES (1991) (arguing that people in close-knit communities
frequently resolve their disputes in a cooperative fashion without resort to the laws that ap-
ply to those disputes).

135 Robere C, Ellickson, Law awd Economics Discovers Sacial Novms, 27 J, LEGAL STUD.
537, 340 (1998). Having studied firsthand the modes of informal dispute resolution em-
ployed by rural landowners in Shasta County, California,- Ellickson hypothesized that

. “members of a close~knit group develop and maintain norms whose content serves to maxi-

mize the aggregate welfare that members obtain in their workaday affairs with one another.”
ELLICKSON, suprz note 134, at 167 (emphasis omitted). According to this hypothesis,
members of such a group informatly enconrage cooperative behavior and discourage deviant
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frowning upon deviancy, American publishers employed the “carrots
and sticks” of Ellickson’s taxonomy of remedial norms.!3¢ As “unoffi-
cial enforcers,” they used “punishments such as negative gossip and
ostracism to discipline malefactors and bounties such as esteem and
enhanced trading opportunities to reward the worthy.” 137

Yet not all deviants from the norms of trade couttesy were respon-
sive to the displeasure of their fellows. Novice publishers, for ex-
ample, had strong incentives to engage in piracy as a way of estab-
lishing book lists, and trade courtesy failed to gain a foothold in the
aggressive cheap book trade of the 1870s and 1880s.1*% Further-
more, with the expansion of American letters in the later nineteenth
century, sales of British novels in the United States dropped off;!%*
and the 1891 Copyright Act extended copyright protection, upon.
certain conditions, to works published abroad. As a consequence,
trade courtesy began to decline in importance. -

behavior, wich the result chat the welfare of the whole group tends to be maximized. See id.
at 167—83. Ellickson is careful to point out that “welfate” must be understood to include
high social status and close peesonal relationships as well as material benefits. Sez 7d. at 170.

It should be noted that the .publishing world in the 19th century, while cohesive
enough to evolve an extralegal code of conduct, was mote heterogeneous and volatilé than
the close-knit rurai community of Eliickson’s study. Moreover, unlike his resourcefuf cattle-
men who employ flexible social mores as an altecnative to unwieldy or unfamiliar legal
remedies, 19th-century publishers did not have the luxury of choosing between informai
nozms and legal entitlements, since the foreign-based authors whom they represented en-
joyed no legal entitlernents within the American copyrighr arena. These publishers were
confronted instead with a starker choice berween informal self-regnlation and no regulation
at all. The choice was not one berween order with law and order without law, but, more
fundamentally, between order and anarchy. The cost-efficiency incentives for adopting in-
formal notms wete thetefore at 4 meximum.

136 ELLICKSON, smprz note 134, ac 207-29.

137 Ellickson, sprz note 135, at 540. Practitioners of trade courtesy made liberal use of
negative gossip and ostracism. In 1893, the publisher Henry Holt testified that “in the
trade the words ‘pirate’ and ‘thief” were freely applied to those who reprinted books already
equitably in the hands of other publishers, and chat the effect of such reprinting by Dr. Funk
[an alleged transgressor] was ‘not favorable’ to his reputation in the trade.” 2 TEBBEL, suprz
noté 130, at 54. Both the normarivity and the complexity of trade courtesy are indicated in
Holr's observations that “anybody is welcome who will behave himself,” #4., and “[t}rade
courtesy is as full of exceptions as the law itself. It has grown up as a mass of decistons in
particular cases, fust as the common law has.” I, at 55.

138 Spg 2 TEBBEL, supraz note 130, at 505 (discussing the sharply differing attirudes of
new and established publishers towards trade courtesy and its proper role in the cheap book
rrade).

132 See id. at 641 (noting the expansion of American writing and the decline in British
creativity in the later 19th century).
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Joyce’s efforts to defend Ulysses from American piracy in the
1920s and 1930s gave new life to the practice. His campaign against
Samuel Roth, widely discussed in the press,'* had the effect of gen-
erating public outrage at the conduct of Roth and his ilk. Joyce’s re-
sort to international protest and American press coverage was a care-
tully orchestrated form of what Ellickson calls “truthful negative
gossip,” whereby all but the most incorrigible deviants are shamed
into conformity by an appeal to the “general obsession with neigh-
borliness” within the given group.'*! Joyce’s negative gossip targeted
Roth specifically, but its deterrent effect rippled out concentrically
from that human bull's-eye to influence the conduct of publishers
generally,

With the public ready to sympathize with Joyce, Cerf had less to
fear from pirates than he thought. However attractive may have been
the idea of competing with Random House for a share of the Ulysses
market, the attempt was not worth the opprobrium that inevitably
would follow from the Joyce publicity machine. No one in 1934
wanted to look like Samuel Roth.

If the rascality of Roth had begun to fade from the public’s mem-
ory, Joyce’s letter vo Cerf, published in the opening pages of the Ran-
dom House edition, was there to remind everyone of the particulars
of that scandal. Placed strategically just after the text of Judge Wool-
sey’s opinion lifting the obscenity ban on Ulysses, Joyce's lecter re-
called the Roth piracies, the international protest, and the injunction
against using Joyces name; moreover, it contained an explicit en-

- dorsement from Joyce: “I willingly certify hereby that not only will

your edition be the only authentic one in the United States bur also
the only one there on which I will‘be receiving royalties.” 142

The letter went on to declare that through Random House Amer-
ican readers would be able “to obtain the authenticated text of my

V10 See, e.g., Joyce Sayr ‘Ulysses' Is Pirated Here, NY. TIMES, Feb. 19, 1927, at 4 (describ-
ing Joyce's reaction to Samuel Roth’s piracy of Ulyssesy; Joyce Testimony on ‘Ulyises’ Heve, WY,
TIMES, May 20, 1928, ac 12 (discussing the deposition given by Joyce in Paris “for use at
the trial of the suit brought by Joyce last year against Samuel Roth™); Printing of ‘Ulysses’
Here Canses Provest, NY. TIMES, Feb. 18, 1927, at 2] (noting that Roths “unanchorized”
publicacion of Ulysses “has provoked a long 2nd warmly worded protest to the Ametican
public, signed by 160 leading literary men of the world”).

143 EFLICKSON, supre. note 134, at 57. )

142 Lecrer from James Joyce to Bennett Cerf (Apr. 2, 1932), in JOYCE, suprz note 122,

at xvil.
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book without running the risk of helping some unscrupulous person
in his purpose of making profit for himself alone out of the work of
another to which he can advance no claim of moral ownership,”+4?
With an eye for the legal mot juste, Joyce carefully avoided saying “le-
gal ownership,” fot no law stood in the way of an unauthorized com-
petitar’s helping itself to the public domain. Only the moral force of
the arrangement between Cerf and Joyce, cleverly memorialized in
the opening pages of the Random House edition, could dissuade
challengers from entering the field. Joyce and Cerf had revitalized
the practice of trade courtesy and used it to fashion for Ulysses a
“courtesy copyright” in the United Srates.

IV. RESTORED COPYRIGHTS
AND EXTENDED COPYRIGHT TERMS

This essay has shown that Ulysses, becanse it could not comply with
the protectionist provisions of the 1909 Copyright Act, lost its
chance for American copyright within months of its French publica-
tion in 1922 and was thrust into the public domain in the United
States. Ulysses did enjoy one brief period of copyright protecrion here,
however. Title V of the Urnguay Round Agreements Act (“URAA”),
as incorporated into the present Copyright Code,'* contains a pro-
vision for restoration of copyright in original works of authorship
that entered the public domain in this country due to “noncompli-
ance with formalities imposed at any time by United States copy-
right law, including . . . failure to comply with any manufacturing
requirements.” **> The URAA thus makes rather belated amends for
Armnerica’s long history of copyright protectionisem.
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44 Uruguay Round Agreements Act [URAA}, Pub L. No. 103—463, 108 Star. 4809,
4976 —81 (codified ac 17 US,C. § 104A (1994)). Joyce scholar Joha Kidd, anticipating to
some exrent my, analysis of the URAA here, has been quoted as saying that the “Global
Agreement on Trades and Tariffs” restored the American copyright in Ulysser until the end
of 1997. St. John, supra note 76, at 1. Kidd presumably had in mind section 101(d)1) of
the URAA, supra, at 4814, which states that the URAA applies to the “General Agreement
on Tariffs and Trade 1994 (GATT).” Gf. Paul J. Sleven & Eric ). Weisberg, GATT Inmplemen-
tation Bill Revtores-Copyright in Foreign Works, 42 J. COPYRIGHT SOC'Y 272, 273-81
(1993) (analyzing the language of 17 US.C. § 1044).

317 US.C. § 104AMNGICHD.
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Copyrights restored under the. URAA “subsist for the remainder
of the term of copyright that the work would have otherwise been
granted in the United States if the work never entered the public do-
main in the United States.” ¢ Joyce’s novel, had it not entered the
public domain, would have enjoyed a copyright term of seventy-five
years from its French publication in 1922.147 Thus, under the terms
of restoration, Ulysses, after many adventures, salvaged two quiet,
unremarked years of genuine copyright protection before lapsirng—
this time of patural legal causesﬂ——back into the public domain on
January 1, 1998148

But claums to copyright sometimes die harder than copyrights
themselves. As the expiration of the restored 1922 copyright drew
nigh, several American publishers announced plans to issue Ulysser
under their own imprint.'4? The Estate of James Joyce, which had
equivocated about the American copyright in the past,'™® now as-
serted that Ulysses was still protected in the United States. Accord-
ing to the Estate, the American copyright began in 1934 and thus
should run for a statutory seventy-five years before expiring on Janu-
ary 1, 2010.1%! In response to these claims, some publishers retreated

16 14§ 104A@(1XB). -

7 See id. § 304(b).

148 See id. § 104AChX2)(A) (“The ‘date of restoration’ of a resrored copytight is . . . Janu-
ary 1, 1996, if the source countty of the restored work is a nation adhering to rhe Berne
Convention or a WTO member country on such date . . . ."). France, the source country of
the 1922 Ulywes, is a Berne signatory. See INTERNATIONAL TREATIES ON INTEL-
LECTUAL PROPERTY 358 (Marshall A. Leaffer ed., 2d ed. 1997),

1 Prior to January 1998, Oxdord University Press, W. W. Norton, and Penguin Put-
nam had announced plans to market editions of U/fysses in the United States. See St. John,
sxpra note 76, at 1.

130 Stephen James Joyce, the author’s grandson, stated in 1993:

“In the United Stares [ James Joyce's} writings are covered for seventy-five yeats from the
year during which they were first copyrighted and published in America, aruming formati-
ties are met. For example, it is the underseanding of l:he Estate of James Joyce that Ulyser
remains in copyright until 1997 and possibly beyond . .

Stephen James Joyce, Letter to the Editor, 30 _]AM.ES JOYCE Q. 343, 347 (1993) (em-
phasis added). I wish to make it clear that in referring to the Joyce Estare’s assertions and
equivocations regarding the American copyright in Ulyses, I am not ascribing deceptive
maotives to these individusls. The history of Ulysses in America is a complex and tortured
one; a putative copyright owner can scarcely be blamed for assertmg rights when the facrs
have been in doubt for nearly 80 years.

131 See St. John, supre note 76, ar 1 (“Random House and the Joyce Estate say the {copy-
right] clock dido’t start running unzil 1934, when, after overcoming an obscenity ban,
Ulysses was published on U8, soil.”); of. Robin Bates, The Corractions Offcer: Can Jobn Kidd
Save Ulysses?, LINGUA FRANCA, Oct. 1997, at 38, 45 (quoting a Random House lawyer
as stating thac the “U1.S. copyright [in Ulysses} does not lapse on 31 December 1997”).
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from their plans to bring out a public-domain Ulysses.*>2 A few small
houses issued facsimiles of the 1922 French edition, expensively
priced so as not to compete with the Random House trade-edition
monopoly in the United States.}??

As a result of the assertions of the Joyce Estate and the cautious
responses of publishers, the public-domain status of Ulysser in Amer-
ica remains misunderstood. The serviceable fiction of copyright that
arose in 1934 chreatens now to harden into unquestioned myth. This
myth——or fiction turned seeming fact'’4—is all the more perni-
cious in that Congress has recently passed legislation that amends
the 1976 Copyright Act by adding twenty years to existing copy-
right terms.'?> Works enjoying a copyright term of seventy-five

132 Following protests by Random House and the Joyce Estate's literary agent in the
United States,

Oxford . . . f:u.lled irs edition. “We're holding off now 2nd consulting,” said Ellen
Chodosh, Oxford’s vice president and publisher of trade paperbacks. Penguin Putpam is
also asking its counsel to advise . . . .

. Norton has chosen a more diplomatic route. “We've chosen to try to arrange
things with the Joyce Estate,” said Vicror Schmalzer, an executive vice president at Nor~
ron. “It’s an ongoing discussion.”

St. John, supra note 76, at 1. As of this wtiting, however, Yale University Press plans to
release a2 modesily correcred edition of the 1922 rext of Ulpsser in the spring of 2000. Tele-
phone Interview with a Representative from the Advertising Deparrment, Yale University
Press (Oct. 5, 1998).

132 For example, facsimile versions of the 1922 edition of LUiysser have been published by
Orchises Press of Alexandria, Vitginia at $75.00, and by The First Edition Library of Shel-
ton, Connecticur at $37.50. The Orchises Press version appeared in 1998; the First Edition
Libraty version is undated.

13 §2 FRANK KERMODE, THE SENSE OF AN ENDING: STUDIES IN THE
THEORY OF FICTION 39 (1967) (“Fictions can degenerate into mychs whenever they are
not consciously held to be fictive.”).

%5 Act of Oct. 27, 1998, Pub. L. No. 105298, § 102(d)(1)(B), 112 Stat. 2827, 2828
{to be codified at 17 U.S.C. § 304(b} (1994)} (West, WESTLAW). This legislarion, known
as the Sonny Bono Copyright Term Extension Act, passed in the House on October 7,
1998, as Senare Bill 505, 105ch Cong. (1997), containing the same amending language

with respect to.term excensions as House Bill 2589, 105th Cong. (1998). For passage of

Senare Bill 505 in the House, see 144 CONG. REC, H9946—9954 (daily ed. Oct. 7, 1998).
House Bill 2589, one of whose supportess was the late Sonny Bone (R-Cal.), was intro-
duced in the House on October 1, 1997, and passed on March 25, 1998. For floor debate on
and passage of House Bill 2589, sz 144 CONG. REC, H1456-1483 (daily ed. Mar. 25,
1998). Sendre Bill 505 was introduced in the Sefiate on March 20, 1997, by Senator-Hatch
(R-Utah).
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years from the date of fitst publication will now enjoy a term of
ninety-five years from the date of first publication.!6

With copyright terms dramarically increased, the purported copy-
right in Ulysses, unless it is recognized as illusory, will likewise re-
ceive a twenty-year reprieve from the public domain and continue:
to exert a chilling effect upon publishers well into the next century.
The effects of monopoly will go on being felt: Readers will pay non-
competitive prices for Estate-approved editions of Ulysses; scholars
will be discouraged from producing.alternative versions of the novel
in print and electronic-text formats. In particular, the benefits of
digitalization and cyberspace will be lost or muted where UJ/ysses
is concerned.!®” Although avant-garde authors like Joyce typically
have a limited readership, recent evidence suggests that the copy-
right monopoly artificially depresses the market for modernism.!58
When more and cheaper editions of difficult works are in supply, the

136 See Act of Oct. 27, 1998, Pub. L. No. 105-298, § 102(dX1)(B), 112 Star. 2827,
2828 (to be codified ar 17 U.S.C. § 304(b} (1994)) (West, WESTLAW).

1%7 Several CD-ROM versions of Ulysses are in preparation as of this writing, notably
those by Michae! Groden and by John Kidd. See Bates, syprz note 151, ac 45 —46 (dis-
cussing Kidd’s propesed “Annotated ‘Ulysses” on CD-ROM™); Robert Spao, Preparatery to
Anyrhing Else, 33 JAMES JOYCE Q. 491, 49394 (1996) (discussing Groden’s proposed
“hypertext version of Ufysses™). For a brief discussion of the complexities of copyright in-
fringement in cyberspace, see Section VI.C.

1% Since most works of “high modernism” (the marure novels of Virginia Woolf or
William Faulkner, for example) are still in copyright in the United Stares, it is too soon to
‘tell whether public-domain accessibility will resuls in 2 substantial increase in the andience
for these works. The existing evidence, however, suggests that this process is indeed under
way. For example, Joyces first novel, A Portrair of the Artist as & Young Man, first published
in the United States-in 1916, entered the public domain here on January 1, 1992, See 17
U.S.C. § 304(b) (1994) (providing a term of 75 years from the inirial date of copyright for
works in their renewal term before January 1, 1978). In 1991, three versions of A Porenait
were in print in the United States: a Penguin paperback ar $4.95; a Penguin paperback
with critical apparatus at $9.95; and a reprint edition by Amereon Ltd. at $17.95. Sz 6
BOOKS IN PRINT 1990 -91, at 4924 (1990). In 1997, the same three versions were still
in print, now retailing at $7.00, $14.95, and $20.93, respectively; but the following ver-
sions were also available, most of them first published in 1991 or after: 2 Banram paperback
at $3.95; &« NAL-Durton paperback at $4.95; a Dover paperback reprint atr $2.00; a Holt
student edition at $10.00; a Knopf edition ar $17.00; 2 North Books large-type edition at
$24.00; ¢ Buccaneer Books reprint edition at $26.95; a Viking Penguin paper edition, with
a new inttoduction and notes, at $8.95; a St. Marrin edirion, with a revised text and criti-
cal essays, at $35.00; a Garland hardcover, with a newly edited text and critical appararus,
at $55.00; and a Random House paper edition of the same text ar $9.00. S22 7 BOOKS IN
PRINT 1996-97, at 6342 {1996). The last four titles give some idea of the scholarly cre-
ativity and industry that public-domain accessibility can unleash.
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demand of the common reader may increase accordingly.!*® High
culture may lose some of its perceived exclusivity when it is made
more economically accessible to mass culture.

V. APUBLIC-DOMAIN ULYSSES
FOR THE TWENTY-FIRST CENTURY

The adventures of Ulywer on the tossing sea of American copy-
right law have been many and dramatic, like those of the Homeric
wanderer himself. Ulysser fell victim early on to that convergence of
American legal forces—obscenity statutes, customs seizures, the
copyright law—that seemed specifically designed for the torment of
authors living abroad, as well as “contrary to the welfare of letters in
America,” as Ezra Pound insisted.'®® Forced to steer between a copy-
right code framed to protect book manufacturers and an obscenity
law written to prevent the public from encountering in print its own
Jazz-Age energies, Ulysses ran aground upon the economic and moral
isolationism of America in the first half of the twentieth century.

To keep pirates from boarding the wreck and plundering a trea-
sure that in fact lay open to all, Joyce and Bennett Cerf had recourse
to the benign fiction of courtesy copyright. Now, more than sixty
years after Random House first published Ulysses, the legal reality of
the work’s public-domain status continues to be obscured by the
increasingly pointless and pernicious illusion of copyright. The pres-
ent uncertainty surrounding the status of Ulysses as intellectual prop-
erty in the Unived States is the direct result of the novel’s tortured
copyright history. The law’s failure to protect Ulysser in 1922 gave
rise to confusions that in the course of time have all but eclipsed the
truth that, as we near the millenninm, Joyce’s work continues to en-
joy a wholly extralegal form of protection. The public domain, once

15 See Warwick Gould, Predators and Editors: Yeats in the Pre- and Pait-Copyright Era, in 8
OFFICE FOR HUMANITIES COMMUNICATION PUBLICATION, TEXTUAL MQ-
NOPOLIES: LITERARY CCPYRIGHT AND THE PUBLIC DOMAIN 69, 74—80
(Pacrick Parrinder & Warren Chernaik eds., 1997) {documenting the vastly increased sales
in the United Kingdom of inexpensive editions of W. B. Yeatss poems fo].lowmg the expi-
ration of Yeats's UK. copyrights in 1990).

1€0 Ezra Pound, Letter to the Edicor, THE HOUND & HORN, July-Sept. 1930, at
574, 377, reprinted in 5 POETRY AND PROSE, suprz note 2, at 228,
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a threat to Joyce’s interests, now faces the reverse menace of an
unreasonably protracted de facto copytight monopoly in Ulysses.

In 1934, the equities unquestionably favored Joyce and his exclu-
sive American publisher. Having lost more than a decade of the
American market for his book and -watched while pirates exploited
his helplessness,'®! Joyce was entitled to a kind of makeshift restitu-
tion awarded at the expense of the public domain through the tacit
agreement of publishers. His success in getting an entire industry to
assist him in his self-help was a tribute to his flair for publicity and
his talent for authorial self-fashioning. He managed to turn the cult
of genius that had grown up around him into an intangible asset and
to transfer the goodwill accumulated thereby to his literary creation,
Ulysses.

In generating sympathy fot his beset book, moreover, Joyce may
have kindled an unarticulated respect among the American public
for his moral rights as an author—his rights of “paternity” over
Ulysses. 162 Largely unrecognized by American law, e droit moral nev-
ertheless appeals to an intuitive sense of justice that, together with
trade courtesy, may have helped win for Ulysser the protection that it
was denied by the letter of the copyright law.¢?

161 I his action against Samuel Roth, Joyce asked for damages of $500,000, basing his
‘estimate of lost American sales on “a minimum price of ten dollars a copy and with a roy-
aley to me of fifteen or twenty per cent, with ari English-reading population of a hundred
and twenty millions.” Plaintiff's Deposition at 8, Joyce v. Roth (N.Y. Sup. Ct. Dec. 27,
1928) (Ezra Pound Papers, Beinecke Library, Yale University).

162 Moral rights are those righes of authorship, including rights of attribution (“mater-
nity” or “pateenicy” in the work) and integrity (freedom from distortion or mutilation of
the work), that are protected in many countries. The Berne Convention specifically recog-
nizes these rights, which are based on natural law conceptions and differ markedly from
Anglo-American intellectual property rights. Sez Russell J. DaSikva, Drodt Moral and the
Amoral Capyright: A Comparison of Astists' Rights in France and the United States, 28 BULL. OF
THE COPYRIGHT SOC'Y 1, 3-37 (1980) (discussing the overlapping categories of
moral rights as they have developed in French law). Although the United Srares is a signa-
tory to the Berne Convention, Congress has declared that the Berne provisions “do not ex-
pand or reduce any right of an author of a work, whether claimed under Federal, State, or
the common law . . . .” Act of Oct. 31, 1988, Pub. L. No. 100568, § 3(b), 102 Star. 2833,
2853 (codified ar 17 U.S.C. § 101 note (1994)).

Congress did enact the Visual Artists Rights Act of 1990, however, which protects
rights of attribution and integricy in works of visual art. See 17 U.S.C. § 106A(a). But these
rights diverge from their Ecropean cousins in that they are limited by a specific durational
term (life of the auchor), applicability of fair use, and right of waiver. See id. § 106A(a),
(d-e).

163 Joyce himself was a strong advocate of authors’ moral rights, See JAMES JOYCE, AN
ADDRESS TO THE FIFTEENTH INTERNATIONAL PEN. CONGRESS (1937),



42 COPYRIGHT AND THE ENDS OF OWNERSHIP

 Today, however, the equities have shifred decisively in favor of the
public domain. Had Joyce complied with the ad interim and manu-
facturing provisions and secured an American copyright in Ulysses in

1922, that copyright would have expired on January 1, 1998.164 The
argument for 1934 as the commencement of a Ulysses copyright in
the United States has no basis in law and has lost the justification it
once had in informal equity. To lay claim to copyright protection
where no copyright exists is to play upon the credulity of the public
and to take advantage of the legal risk aversion of publishers. Worst
of all, it is to cheart the public domain.

To conceive of the public domain solely in terms of the expiration
of intellectual property rights, as a kind of absence or negation of en-
titlements, is to miss the vital structural role thar it plays in cultural
production. The public domain operates at once as a terminus for
copyrights and as a common reservoir from which new works, and
therefore new copyrights, may be drawn. While it indeed presides
over the demise of individual entitlements, the public domain also
promises a rich afterlife of unimagined creativity. James Boyle has
described the public domain as containing “the raw materials which
future creators need to produce their little piece of innovation.” 163
Yet Boyle also warns that a conception of the public domain as a
positive value is far from being widely shared: “The structure of
our property rights discourse tends to undervalue the public do-

main, by failing to make actors and society as a whole internalize the

losses caused by the extension and exercise of intellectual property
rights.” 1% Without an adequate appreciation of the public costs
of private intellectual property rights, the meaning and_function of

reprinted in THE CRITICAL WRITINGS OF JAMES JOYCE 274, 274-75 (Ellsworch
Mason & Richard Ellmann eds., 1959) (claiming that the court injuncrion obtained by
Joyce against Samuel Roth’s use of his name implies that a wiiting belongs to its author by
virtue of 2 natural right and can be protected just as the zuthor’s name is protected against
wrongful use); see #/rd Carol Loeb Shloss, Privacy and Piracy in the Joyce Trade: James Joyce
and “Le Droit Mozal” (unpublished manuscript, on file with the author) (discussing French
motal rights in the context of Joyce sendies and Joyce family privacy).

164 See 17 USIC. § 304(h) (1994) (providing a term of 75 years from the initial dare of
copyright for works in their renewal term before Januarcy 1, 1978).

162 Yames Boyle, A Palizis of Intellectual Propesty: Envivonmentalism Sfor the Ner?, 47 DUKE
LJ. 87,9899 (1997).

66 Id. at 111. Boyle analogizes the public dornain to the environment, suggesting that
the negative externalities resuleing from the expansion of inrellectual properry righes
should be analyzed as, for example, industry-generated pollution has been, in tecms of costs

spread over the public at lerge and benefits redounding to relatively few owners. See i, at
108-12.
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the public domain will remain largely invisible to us: a submerged .
continent of cultural wealch.

A moment of historical reflection will reveal that this essay ex-
amines two very different faces of the public domain. In the past,
American copyright protectionism made expedient use of the pub-
lic domain to penalize noncompliance with the manufacturing re-
quirements and to reward domestic publishers and printers with
a dubious windfall of unprotected foreign works. It is important to
distinguish this punitive perversion of the public domain from its

" normal salutary function. As a tool of protectionism, the public do-

main undoubtedly deserved being branded as the accomplice of a
thieving copyright law, as a receiver of stolen cultural goods. In its
proper function, however, the public domain is a vast archivel of
freely usable works, a mechanism for generating and distributing
creative opportunities.

In recent years, the public domain has been quietly enriched
through the expiration of American copyrights in works created in
the first decades of the twentieth century. Because advances in tech-
nology and mass-marketing have given modern intellectual property
a potential dollar value undreamed of in eatlier periods, copyright
owners have had strong incentives to seek term extensions, either by
legislation or by obfuscation.!¢” Since copyrights are often thought
of as ordinary personal property,!® it is difficult to enlist broad sup-
port for a robust public domain. Yet by countenancing the formal or
informal extension of copyrights and the concomitant etosion of the

- public domain, we risk tendering ourselves passive comsumers of

culture rather than active users and creators.!®® Where ownets of
copyrights may control intellectual property for inordinately long

167 Sep Kegping Copyright in Balance, N.Y. TIMES, Feb. 21, 1998, at A10 {arguing that
“no matter how the supporers of {the term extension} bill [such as the Walr Disney Cor-
poration and the Gershwin Family Trust] frame their agguments, they have only one thing
in mind: continuing to profit from copyright by changing the agreerent under which it
was obrained”); se¢ afso Copyright Term Extension Bill Gets Mixed Reaczion in House Haaving, 50
Pat., Trademark & Copyright J. (BNA) No. 1237, at 282, 283 (July 20, 1995} (reporting
Prof. Dennis Karjala’s criticism of term extension as 2 harmful diminution of the public
domain). . .

168 S)ee Neil Weinstock Netanel, Copyright and a Demscratic Civil Sociery, 106 YALE
L.J. 283, 386 (1996) {contending that a neoclassic-economics conception of copyright as
property “upends copyright’s delicate balance berween anchor incentives and public access™);
o Boyle, supra note 163, ar 105 (“[Ilntellectual property is a particularly inappropriate area
to tatk about property rights as if they were both natural and absolute.”).

169 Soe William . Fisher TH, Reconstructing the Fair Use Doctrine, 101 HARV. L. REV.
1661, 1768 (1988) (asserting, in the context of copyright law and the fair use doctrine, that
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periods of time, culture ceases to be fertile and participatory and be-
comes static and administered, 170 :

The lesson of Ulysses in America from 1922 to the present is that
special interests and copyright jurisprudence are mutually antag-
onistic. Prior to the 1976 Copyright Act, undue solicitude for do-
mestic book manufacturers deprived foreign-based authors like Joyce
of the fruits of their literary labor; of late, exaggerated concern
for copyright owners poses a danger to the public domain. In both
instances, a misplaced emphasis on one set of economic interests
within the larger process of cultural production threatens to upset
the careful balance of copyright logic. Both forms of protection-
ism have generated systematic pathologies or discontents that have
affected copyright owners and users in different ways.

Limited copyrights and a strong public domain are reciprocally
related. In providing for the transfer of intellectual property to the
public domain after a certain term, Anglo-American copyright ju-
risprudence ensures the just and fertile distribution of cultural
wealth. In the ecology of copyright, creators create with the expec-
tation of deriving benefits from their creations for a limited term; in
due course, their creations become freely available to others, who,
acting upon those resources as users, may become creators in their
turn.'’" The two phases of original expression—initial monopoly
followed by public-domain accessibility—are both instrumental to
the goal of copyright in our legal system: the generation of more
original expression. Having fulfilled and outlived its purpose as
private property in the United States, Ulysses should be allowed to

“[alctive interaction with one's cultural environment is good for the soul” and that “[a] pete
son living the good life would be a creator, not just 2 consumer, of works of the intellect™).

170 Sez Steve Zeitlin, Strangling Culture With 2 Copyright Law, N.Y. TIMES, Apr. 25,
1998, at Al5 (criticizing proposed legislation to extend copyright terms and noting the
observation of Don Adams and Arlene Goldbard that “authentic cultural democracy . . .
‘requires active participation in cultural life, not just passive consumption of cultural prod-
ucts’"); sez also Netanel, supra note 168, at 288 (proposing 4 “democratic paradigm” that
would concede to “authors a limited proprietary entitlement, designed to make room for—
and, indeed, to encourage— many transformative and educative nses for existing works").

't Sex 1 GOLDSTEIN, swpra note 84, § 1.14, at 1:40 (“The balance that copyright law
strikes between the incentives that authors and publishers need to produce original works
and the freedom that they and others need to deaw on eatlier copyrighted works rests on a
judgment about social benefit.™). Bat see Lloyd I, Weinreb, Pair’s Fair: A Comment on the Fair
Use Docrring, 103 HARV. L. REV. 1137, 1150 (1990} (characterizing incenrive rationales
for copyright as “utilitarian justificarionfs]” and advacating broader conceptions of social
value and “fairness” in sssessing doctrines involving the creator-user relationship),
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realize its equally vital purpose as a common treasure of the public
domain. '

VI. CONCLUSION:
" 'SOME IMPLICATIONS FOR JOYCEANS

I would like to conclude a bit less formally by exploring some im-
plications of the foregoing analysis for Joyceans. The climate dul':ing
the past decade or so has led to great uncertainty about the relation-
ship between Joyce scholars and Joyce copyrights. Many of us have
come to fear that even minimal quotation from Joyce’s copyrighted
works might lay us open to legal reprisal. After all, permissipr_ls to
quote from Joyce’s writings, particularly his nnpublished writings,
are frequently denied by the Joyce Estate, and Stephen James Joyce
has made it clear that he will protect the “privacy” of his family, past -
and present, by every means available to him.’? The most conve-
nient and effective strategy for fending off meddlesome scholars—
the method that promises the greatest international reach—is the
law of copyright.

To understand the power and the limitations of copyright law,
one must distinguish between tangible and intangible property
rights in literary works. For example, apart from any papets .he him-
self possesses, Mf. Joyce is unable to forbid access to physical ma-

. terials relating to his grandfather's life and writings: Scholars have

virtually unrestricted access to writings by James Joyce in published
editions and in manuscript archives.!”® But Mr. Joyce can control

172 See Robere Spoo, Preparatory to Anything Ele, 28 JAMES :]OYCE Q. 7,10 §199FJJ
(quorting Stephen James Joyce as announcing at the 1990 Intemationel Joyce Symp_osmm in
Monaco that “Joyce family privacy . . . has heen invaded more than that otl’ the family of any
personality in the twentieth ceneury” and char “{wle will defend the privacy of the‘ Joyce
family™); see generally Michael Patrick Gillespie, The Papers of. _]g.mes ja.yce: Etbz:ca! Qtfe.mmr Jor
Texenally Ambivalent Critics, 2 NEW HIBERNIA REV. 99 (discussing family privacy and
scholarly access in connection with archival marerials relating to _]oyc_e)._ .

175 Of course, manuscript archives have been knowa to place restrictions on physical ac-
cess o marerials at the behest of interested parties, including donors, sellers, family mem-
bers, and copyright holders. We know, for example, that Seephen Jarqes Joyce persuaded
the National Library of Ireland to release to him certain papers “of a purely. personal .fa.m-
ily mature” contained in the recently unsealed Jarnes Joyce-Paul Léon collection. See G?lles—
pie, supra note 172, ar 112 (quoting Patricia Donlon, the former director of the National
Library)-
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the dissemination of these materials by asserting his exclusive own-

ership of the intangible rights, or copyrighrs, that inhere in them.
Because it distinguishes between ownership of a physical document
and ownership of a copyright in the work embodied in that docu-
ment,'7 the law of intellectual property permits exactly this kind of
control. To illustrate: Mr. Joyce cannot stop you from reading James
Joyce’s erotic letters to Nora in the Selected Lesters 17 nor from exam-
ining Lucia Joyce’s unpublished memeoirs at the Harry Ransom Hu-
manities Research Center in Austin, Texas. He cannot stop you from
talking about what you have read ot examined. He cannot prevent
you from writing about facts or ideas contained in these materials,
nor from engaging in modest quoration under the doctrine of fair
use (discussed more fully below). But he can use his power as a copy-
right holder to deny you permission to reproduce, adapt, distribute,
publicly perform, or publicly display these materials.!7

. A valid copyright thus allows its owner to grant or deny permis-
sion to copy a protected work. Suppose you live in Butte, Montana,
and are lucky enough to own an original letter by James Joyce. No
one can contest your right to retain possession of thar document, to
sell it, to give it away, or, if you wish, to burn it. (Stephen James
Joyce, who once announced that he had destroyed letters by Lucia
and Samuel Beckett in his possession, is familiar with this privi-
lege.'7) But the owner of the copyright in the letter’s contents, even
if he lives thousands of miles away in Paris, France, can prevent you
from making and distributing copies of the letter, and he can pursue
a legal remedy against you if you go ahead and copy it anyway.

Having established this distinction between ownership of a physi-

cal document and ownership of a copyright in the work’s original

174 Se¢ 17 US.C. § 202 (1994) (“Ownership of a copytight, or of any of the exclusive
rights under 2 copyrighe, is distinct from ownership of any material object in which the
work is embodied.”); of. Act of Mar. 4, 1909, ch. 320, § 41, 35 Star. 1075, 1084 (“{TThe
copyrighr is distinet from the property in the material object copyrighted, and the sale or
conveyance, by gift or otherwise, of the marerial object shall not of ieself constitute a trans-
fer of the copyright . . .."). :

17 8¢ SELECTED LET'TERS OF JAMES JOYCE 157—96 (Richard Elimann ed., 1975).

176 See 17 U.S.C. § 106(1)-(6) (enumerating the exclusive rights in copyrighted works),

177 See Thomas F. Staley, Notes and Comments, 26 JAMES JOYCE Q. 5, 7 (1988) (report-
ing Stephen James Joyce's announcement at the 1988 International Joyce Symposium in
Venice that he had destroyed “letters from Lucia Joyce and lerters to her from Samuel Beck-
ett”); Caryn James, Jayer Family Letters in Literary Debate, N.Y. TIMES, Aug. 15, 1988, ar 13
(interviewing Mr. Joyce abour destroying the Lucia and Beckete matetial in the context of
family privacy),

ROBERT SPOO ' : 47

expression, I would like to move on to some of the pressing concerns
of Joyce scholars. The following observations are all premised on my
conclusion, presented in detail above, that the 1922 Paris edition
of Ulysses never enjoyed a valid copyright in the United States, ex-
cept for a period of two years—from January 1, 1996, to January 1,
1998 —when the Uruguay Round Agreements Act {often referred
to as GATT) restored copyrights in works like Ulysser that had failed
to comply with the manufacturing requirements of the 1909 Copy-
right Act.!”® For the rest of the nearly eighty years since iti‘.i F_rench
publication, Ulysses has quietly resided in the public domain in the
United States. Only the gentlemens fiction of courtesy copyright
and the subsequent hardening of that fiction into seeming copyright
fact have safeguarded the interests of the Joyce Estate and Random
House.}”? Bear in mind that my theory about the 1922 edition is an
inference based upon scholatly research and analysis, not the deci-
sion of a court of law or the advice of an attorney. The conclusions
that I derive from that basic theory and offer below should likewise
be taken as a scholar’s opinicns.

A. LATER EDITIONS OF ULYSSES AS DERIVATIVE WORKS

What of later editions of Ulysses? What, in particular, is the copy-
right status of those American editions of Ulysses that have boasted
revisions to the text? I take it that the 1934 Random House edition
is not high on anyone’s list of reliable versions of Joyce’s novel, so it
is practically moot, from a scholar’s point of view, whether or not the

- changes introduced into that text might have constituted copyright-

able matter. Nevertheless, it is worth noting that, apart from the let-
ter by Joyce that Bennett Cetf included in the front matter, the 1934
text is a very poor candidate for copyright protection, despite the fact
that Cerf registered a copyright in all or part of the edition. In the
rush to print Ulysses following the decision by Judge Woolsey, Cerf's
typesetters inadvertently set the 1934 text from the wildly corrupt
forgery of the ninth printing of the Paris edition.'8 Since the forg-
ery mimicked what I conclude to have been a public-domain text
and probably lost any chance it might have had for an enforceable

178 See supra Part IV.

179 See supra Secrion IILB.

180 More accurarely, the 1934 Random House edition was set from the pirated text and
proofread against the 1932 Hambutg Odyssey Press edirion. See John Kidd, Az Inquiry inte
Ulysses: The Corrected Text, 82 PAPERS BIBLIOG. SOC'Y 411, 517 (1988).
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copyright in its' “revisions” by not complying with the notice and
registration requitements of the 1909 Copyright Act,'®! the forgery
provided a very flimsy basis for protectible expression in the 1934
edition. On. this analysis, the 1934 Random House edirion lacks
copyright protection. The certificate of registration issued by the
Copyright Office for that edition is, in my estimation, a presumption
that may be rebutted.182

I. THE 196T RANDOM HOUSE EDITION AND “THIN” COPYRIGHTS

More relevant to the work of Joyce scholars are the 1961 and 1986
Random House editions, the two versions that continue to be widely
sold in the United States today. As editions incorporating a certain
amount of new material, these texts must be considered “derivative
works” in relation to the 1922 text of Ulysses. The 1976 Copyright
Act defines a derivative work as “a work based upon one or more pre-
existing works” and observes that “[al work consisting of editorial
revisions, annotations, elaborations, or other modifications which; as
a whole, represent an original work of authorship, is a ‘derivative
work."”*® Thus, to qualify as a derivative work, an edirion must be
based on a pre-existing or underlying work, and it must contain
modifications that, taken as a whole, establish a separate work of

18! Seg suprz notes 17-18, 3234 and accompanying text and infir note 196. As an
unauthorized and uncopyrighted bookleg text, the forged Paris edition necessarily bore a
fraudulent copyright notice: “Copyright by James Joyce.” The 1909 Act provided a penalty
for such an offense. Sz Act of Mar. 4, 1909, ch. 320, § 29, 35 Stat. 1075, 1082 (“[Alny pet-
son who, with frandulent incent, shall insert or impress any notice of copyright required by
this Act, or words of the same purport, in or upon any uncopyrighted article . . . shall be
guilty of a misdemeanor . .. ") '

182 $¢¢ Durham Indus. v. Tomy Corp., 630 F.2d 905, 208 (2d Cir. 1980) ("It is clear . . .
that 2 certificate of registration creates no itrebuttable presumption of ICOPYl.’ight validiry,
Where other evidence in the record casts doube on the question, validity will not be
assumed.”). '

183 17 US.C. § 101 (1994). Other derivative works include “a translation, musical ar-
rangement, dramatization, ficrionalization, motion picture version, sound recording, art re-
producrion, abridgment, condensation, or any other form in which a work may be recast,
transformed, or adapted.” I, The 1909 Copyright Acr had a similar provision for whar it
called “new works,” which included “versions of works in the public domain, or of copy-
tighted works when produced with the consent of the proprietor of the copyright in such
wotks, or works }'epublished with new-marter . . . ." Act of Mar, 4, 1909, ch. 320, § 6,35
Stat. 1075, 1077,
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authorship embodying original expression and minimal creativ-
ity.1® One of the exclusive rights of a copyright owner is “to prepare
derivative works based upon the copyrighted work.” 18 -

It is 2 well-established legal doctrine that the copyright in a pre-
existing work and the copyright in a derivative work based upon the
pre-existing work are separate. The copyright in the derivative work
covers only the original expression that has been added to the under-
lying work and does not extend to the underlying work.'®¢ Suppose
that an opera librettist wishes to base-his libretto on an earlier play.
He has received z license from the playwright (who owns a valid
copyright in the play) permitting him to make use of the play for the
purpose of producing the librerto, a derivative work. He completes
the libretto and secures a copyright in it. Now there are two copy-
rights, one in the original expression contained in the play and an-
other in the new matter added by the librettist. Suppose further that
the copyright in the play teaches the end of its term and expires.

184 8oz Feist Publications, Inc. v. Rural Tel, Serv. Co., 499 U.S. 340, 345 (1991) (stating
that facts are not copyrighrable because they do not sartisfy the criteria of originality and
minimal creativity). -

185 17 11.5.C. § 106(2) (1994).

186 Sgo. .z, Russell v. Price, 612 F.2d 1123, 1128 (9th Cir. 1979) (reaffirming “the well-
established doctrine Junder the 1909 Copyright Act] thar a detivarive-work copyright pro-
tects only the new marerial contained in the derivative work, not the matter derived from
the undetlying wotk™); ¢ Durbam Indus., 630 F.2d ac 909 (“[Tlhe scope of protection af-
forded a detivative work must reflect the degree to which it relies on pre-existing material
and must not in any way affect the scope of any copyrighe protection in that pre-existing
‘mategial.”); Adventures in Good Eating v. Best Places to Eat, 131 F.2d 809, 813 (7th Cir.
1942) (“The copyright covers the whole of the book, and the later copyrights [in revised
editions} cover the supplemental material only, and not the earlier. There can not be two
copyrights on the same material.”); 1 NIMMER, saprz note 68, § 3.04[A}, at 3-18 (“Copy-
right in a derivative or collective work covers only those elements contained therein thae are
original with the copyright claimant. That is, a derivative or collected work copyright does
not per se render protectible the pre-existing or underlying work upon which the later work
is based.”). The 1976 Copyright Act codified this doctrinal principle:

‘The copyright in a compilation or derivative work extends only to the material con-
tributed by the author of such work, as distingunished from the pre-existing mate-
rial employed in the work, and does not imply any exclusive right in the pre-existing
material. The copyright in such work is independent of, and does not affect or en-
large the scope, duration, ownership, or subsistence of, any copyright protection in the
pre-existing material.

17 US.C. § 103(b) {1994); cf. Act of Mar. 4, 1909, ch. 320, § 6, 35 Stat. 1075, 1077
("[Tthe publication of any such new works shall not affect the force ot validity of any
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Henceforth, anyone can make use of the public-domain play, but
copyright protection of the libretto’s original expression persists
independently of the play’s unprotected status.'s” The problem, of
course, is how to distinguish the protected expression in the libretto
from the public-domain matter in the play, since there is inevi-
tably some overlap between the two works in terms of plot, themes,
characters, and other elements. .

To offer an example closer to our own concerns, imagine that a
writer publishes a novel but somehow fails to secure a copyright in
that novel. It is cast into the public domain. The writer goes on
to publish a second version of the novel containing the very same
texr as the first one but incorporating numerous minor revisions—
mostly changes of wording here and there. No sooner does the writer
secure a valid copyright in this second vetsion than a pirate comes
along and publishes an unauthorized verbatim edition of the first
version of the novel. The writer sues the pirate for copyright
infringement. How should the court rule?

You may have recognized this hypothetical example as a slightly
simplified rendering of the facts in the Candy litigation discussed
earlier.'®® In that case, the District Court for the Southern District
of New York stated that if a pirate copies a public-domain text, he
cannot be held to have infringed any copyright. The court observed
further that the plaintiffs’ copyright in this case extended solely to
any non-trivial revisions that they had incorporated into the second
version of Candy.'® That second version was, in effect, a derivative

subsisting copyright upon the matter employed or any part thereof, or be construed to im-
ply any exclusive right to such use of the original works, or to secuee or extend copyright in
such orginal works.").

187 The facts presented here are adapred from a famously complicated case involving
three works: Puecinis Mademe Burterfly and a novel and play upon which the opera was
based. Se¢ Ricordi & Co. v. Paramount Pictures, Inc., 189 F.2d 469 (2d Cir. 195 1) tholding
that the plaintiff’s copyright in an opera (a detivative work) based upon a play (2 derivarive
work) based upon a novel (the undedlying work) was separate from the copyright in the
novel and from the expired copyright in the play, and thac the plaintiff’s morion picture
rights exrended only to the new marter conrained in the operatic version, not to the origi-
nal expression in.the underlying novel, but that anyone conld make use of the material in
the public-domain play.

188 See supra Section IL.C.

‘89 Sez G. P. Purnam’s Sons v. Lancer Books, 239 F. Supp. 782, 785 (S.D.N.Y. 1965)
(“The law is clear that when revisions or additions are made to « work which lies within the
public domain, the copyright protection secured by registration of that work extends at
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work based upon the underlying public-domain novel. The pre-
existing work was freely available for anyone to copy. Only the
revisions were protected against unanthorized copying.!*°

We can apply these principles to the relationships among the
1922, 1961, and 1986 editions of Ulysses. The 1922 rext is the pre-
existing work, and the two later versions, which effectively add revi-
sions and corrections to the 1922 text, are derivative works. Since
the 1922 edition is a public-domain text. in the United States, the
only question is what kind of copyright protection, if any, the 1961
and 1986 editions enjoy. Although Joyceans have gone to holy war
over the minutest details of the text (should “Connolly Norman”
be “Conolly Norman”?'9%), I think that a court of law would be un-
impressed by the differences between the 1922 text and the other
two versions, The changes in the 1961 text seem particularly insig-
nificant. In “Telemachus,” for example, I count some two dozen de-
partures from the 1922 version, only three or four of which are of

most only to the revisions and additions, i.e., to the work which was original with the an-
thor who seeks the copyright.”); sez wlie Axelbank v. Rony, 277 E2d 314, 317 (9th Cir.
1960) (“[ Jlust because the source of the matetial is in the public domain does not void the
copyright [in the derivative work}, but rather the protection is limited to the new 2nd orig-
inal comrriburion of the author.”); American Code Co. v. Bensinger, 282 F. 829, 834 (2d
Cir. 1922) ("If one takes matter which lies in the public domain, . . . and, adding thereto
materials which are the result of his own efforts, publishes the whole and takes out a copy-
right of the book, the copyright is not void because of the inclusion therein of the
uncopyrightable mattet, but is valid as to the new and original marter which has been in-.
corporated therein.”); Kipling v. G. P. Putnam’s Sons, 120 B 631, 634 (2d Cir. 1903)
‘(holding that a copyright in a new edition of an earlier work “did not operate to extend or
enlarge prior copyrights or remove from the public domain the authors works which, by
his own act, he had dedicated o the public”).

190 The Candy court wondeted whether the minor revisions that the plaintiff had intro-
duced into the second version of the novel were sufficient to establish a derivative-work
copyright, observing: “In order o copyright revisions or changes made in 2 work in the
public domain, the revisions must not be ‘trivial.’” G, P. Putnands Sons, 239 B. Supp. at 783;
see afso Alfred Bell & Co. v. Catalda Fine Arts, 191 E.2d 99, 103 (2d Cir. 1951) {"All that is

- needed to satisfy both the Constitution and the statute is that the ‘author’ contributed

somerhing more than a ‘merely trivial' variation, something recognizably ‘his own.'™);
Ziegelheim v. Flohr, 119 F. Supp. 324, 327 (E.D.N.Y. 1954) (holding that a Hebrew
prayer book containing “numerous instances where letters, words or lines of the texe were
added, deleted or rearranged” to revise 2 public-domain version of the prayer book met “the
standard of a ‘distinguishable variation,” something more than a ‘merely trivial’ variation™).

191 JAMES. JOYCE, ULYSSES: THE CORRECTED TEXT (Hans Walrer Gabler et al.
eds., Random House ed. 1986); JOYCE, suprz note 38, at 6; see afso Kidd, supra note 180,
at 40293 (argning that Gabler erred in his handling of the histotical name, Conolly
Norman). ’
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a substantive nature.'®? The others involve accidentals: commas, hy-
phens, spellings, and the like. A court would be hard pressed, I
think, to find in these revisions the original expression and minimal

creativity required for copyright protection under the present law.
At best, the 1961 edition may have qualified for a “thin” copy-

right**? in its cumulative revisions, in the derivative work taken “ag
a whole.” 194 :

Determining when exactly a copyright in the 1961 detivative
work may have begun is a more difficult matter. Since many of the
changes that appear in the 1961 text began creeping into Ulysses edi-
tions and priatings long before 1961,'%% there might be, strictly
speaking, multiple mini-copyrights inhering in different strata of

2 The 1961 text has “grey sweet mother” for the 1922% “grear sweet mother”;
“Stephen filled the three cups” for “Stephen filled again the three cups”; and “brow and lips
and breastbone” for “brow and breastbone.” JOYCE, s#pra note 124, at 5, 15, 22; JOYCE,
Suprz note 38, at 5, 15, 21. The most significant addition ro the 1961 “Telemachus” is the
sentence; “He crammed his mouth with fry and munched and droned.” JOYCE, sapra note
124, ar 13. Yer all of these changes, except for the omission of “again” from “Stephen filled
again the three cups,” entered the Random House text sometime prior to 1961, They are
present, for examle, in the 1946 printing,

Compare the Cerdy court’s juxtaposition of a sentence in the original version of the
novel ("'T've read many books, said Professor Mephesto, with an odd, weary finaliry, plac-
ing his hands flat on the podium.") with the sentence as revised in the later version (*'T've
read many books,’ said Professor Mephesto, with an odd finality, wearily flartening his
hands on the podium.”). The courr described this change as “typical” of the plaintiffs’ revi-
sions, G. P Putnam’s Sons, 239 F. Bupp. at 783, and added: “It is ar least arguable that the
revisions made in ‘Candy’ were so slight as not to meet even this lenient standard fof non-
triviality for copyright protectionl.” Id. at 785; of. Grove Press, Inc. v. Collectors Publish-
ers, Inc., 264 F. Supp. 603, 603, 606 (C.D. Cal. 1967) (ruling that approximately 40,000
“trivial” changes ro the spelling and puncenation of a public-domain biography did not
suffice to produce a copyrightable detivative work, and stating that the changes “required
no skill beyond that of 2 high school Epglish student”).

198 Cf. Peist Publications, Inc. v. Rural Tel, Serv. Co., 499 U.S. 340, 349 (1991) (“[TThe
copyright in a factoal compilation is thin. Norwithstanding a valid copyright, a subse-
quent compiler remaing free to use the facts contained in another’s publication to aid in

prepating a competing woek, 50 long as the compering work does not feature the same se-
lection and arrangement.”).

19417 U.S.C. §:101 (1994),

'93 See, e.g., Kidd, supra note 180, at 511 (discussing corrections made to the 1940 Mod-
ern Library imprint from the 1932 Odyssey Press edition). The 1961 Random House edi-
tion was set from the English Bodley Head edition of 1960, bur; as Kidd points out, the
complex genealogy of the revisions entering these two editions involves other editions and
printings. Sez /4. at 51213, 517. The Historical Collation List in the third volume of Hans
Walter Gabler's Critical and Synoptic Edition (1984) indicates, for example, that the 1961
text’s “grey sweer mother” first entered the 1926 Paris second edition, and that the 1961
omission of “again” from “Srephen filled again the three cups” first occurred in the 1932
Odyssey Press edition. See id, at 1755, 1756. Since, however, the 1926 and 1932 editions,
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revision,'?® each with its own durational term. Trying to compute
such a patchwork copyright would be a metaphysical head.achfe and a
judicial nightmare. It would be rather silly as well. I am inclined to
think that, apart from Joyce’s letter in the frout rnatter,.the 19§1
text, if its paucity of new matter does not render it a pubhc—don_nam
text ## toio, is a public-domain text with an eggshell-thin copyright
in its cumulative revisions. Infringement of the copyright in such a
work, if conceivable at all, might be what the law calls de minimis.'”?
Nevertheless, I would strongly discourage wholesale or even sub-
stantial copying of the 1961 text, an act that might be thought to
sweep in enough revisional material to amount to legally cognizable
infringement.

2. THE GABLER EDITION AND “SWEAT OF THE BROW"

I have been arguing that the derivative-work copyright in the 1961
text is confined to the revisional variance between that text and the
1922 version (together with the elusive factor of t1.1e .revisiox.ls,
copyrightable ot not, that crept into Random House printings prior
to 1961). The matter can be expressed, crudely bur efficiencly, by

published abroad, wete in fo better position to comply with the 1909 Act’s ad interim and
manufacturing provisions than was the 1922 edition, those edirions, :oo,_presmably, lost
their chance for an American copyright. Any snbseantive revisions contained in _the 1926
and 1932 editions that made their way into the 1961 text would be public-domain matter,
irnless such revisions were rescued by the URAA provisions discussed sprz Pare IV, Thus,
the 1961 detivative-work copyright, if it exists at all, is very thin indeed, altl_lou?.gh a suf-
ficiently original arrangement of public-domain material may qualify for 2 derjvative-work
right.
Copﬂsgllelevant to the validity of any such “mini-copyrights” under the 19.09. Copyr_ight Act
would be the question of whether eatlier Random House printings containing revisions—
and indeed the 1961 edition irself—complied with the Act’s notice, deposit, and registra-
tion requitements. Se¢ suprz notes 17—18, 32—34 and accompanying text. Under the 1909
Act, special hazards attended the affixing of copyright notices to new e.dmons. If the new
edition contained substantial new matrer, only the year dare of publication of the new edi-
tion needed to appear in the copyright notice. See HOWELL, saprz note 17, at _66. .But if re-
visions were not of a subsrantial chasacter, use of the year date of the new edicion instead of
that of the earlier edition ran the fisk of “losing the copyright in toto,” i, at 67, becauge
courts held that use of 2 year date later than the year of a text’s publication wo_rkec[ harm to
the public domain. Sze American Code Co. v. Bensinger, 282 E. 829, 836 (2d Cir. 1922){dis-
tinguishing beeween use of a year date earlier chan the publication -clate an.c! use of one l.at::r
than the publication date and stating thar the lacter error alone is “againse the pub!tc %
197 I minimis” is short for De minimis non curat lee: “The law does not concetn irself
with trifles.”
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simple arithmetic: 1961 edition (including any copyrighted pre-
1961 revisions) — 1922 edition = a thin copyright in the 1961 de-
rivative work. Not all courts and legal analysts have tiken such

an approach to derivative works, however. There was a school of
thoughe that regarded the copyright in a derivative work as compris-
ing both the pre-existing work and the additional original matter,
the two being considered as forming a new whole for copyright pur-
poses. On this view, the derivative-work copyright covered not only
the new matter bur also the underlying matrer as used in the later
work, leading in some cases to the paradoxical result that, while a
public-domain text could be freely copied on its own, the same text
as used in a derivative work could not be copied directly from that
derivative work, even if cthe new matter wete studiously avoided by
the copier.'®® As Nimmer points out, “[tlhese cases generally rested
upon the rationale that one should not freely reap the benefit of
the industry of another in reporting and researching facts or other
public domain material.” '? This theory has become known as the
“sweat of the brow” doctrine,?® and it was decisively rejected by
the U.S. Supreme Court in the 1991 case of Feist Publications, Inc. v.
Rural Telephone Service Co.,»' which held that a mere alphabetical
listing of names in a telephone directory, no matter how much labor
and expense had gone into its compiling, did not rise to the level of
original expression and minimal creativity required for copyright
protection.?®? After Feisz, the focus shifted from the all-inclusiveness
of copyrights in derivative works and compilations—especially

198 See, e.g., Hartfield v. Peterson, 91 F.2d 998, 1000 (2d Cir. 1937) (holding, in 2 suit
for infringement of a copyrighted cable and telegraphic code, that “no one can copy phrases
or sequences which ate original with the author or appropriate any other pare of the COpy-
righted work, whether that part is in the public domain or not”); Jeweler's Circular Publ’'g
Co. v. Keystone Publ'g Co., 281 F. 83, 88 (2d Cir. 1922) ("The right to copyright a book
[here, a jeweler’s index} upon which one has expended labor in its preparation does not de-
pend upon whether the materials which ke has collected are publici juris {public domain},
or whether such materials show literary skill or originality . . . ."); Yale Univ. Press v. Row,
Peterson & Co., 40 F.2d 290, 201-92 (S.D.N.Y. 1930) (Woolsey, 1.) (reaffirming the rule in

Jeweler'’s Circular); see also 1 NIMMER, suprz note 68, § 3.04[BI[1}, at 321 (discussing the
theory that a derivative work covered the pre-existing work along with the new matter).

199 1 NIMMER, supra nore 68, § 3.04[B1[11, ac 321,

200 Id'.

201 499 U8, 340 (1991).

02 See id. ar 352; of: Pavl ). Heald, Reviving the Rbatoric of the Public Interest: Choir Direr-
tors, Capry Maihines, and New Arvangements of Prblic Domain Music, 46 DUKE L J. 241, 250 —
31,2358-59, 266 (1996) (extending the Feist criterion of originality to test claims of copy-
right in new arrangements of public-domain music).
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those containing public-domain material —to the particular original
expression added to such works.

The notion of an all-inclusive derivative-work copyright was,
however, at the heart of discussions in the early 1980s that led to the
publication of Hans Walter Gabler's Critical and Synoptic Edition?0?
in 1984 and the Random House Correczed Text in 1986.2%4 Correspon-
dence among Gabler, Peter du Sautoy, Philip Gaskell, Richard Ell-
mann, and others makes it clear that establishing a “new copy-
right”29% in Ulysses was central to the Estate’s approval of the Gabler
project. The idea was that “the new text would be so much changed,
and all based on materials provided by James Joyce himself, that an
extended period of copyright will be established.” 2°¢ Thus, the sheer
quantity of unpublished revisions, drawn primarily from the Rosen-
bach Manuscript, would generate a new text and a new copyright.
Throughout the exchange of letters, which continued through 1985
at least, everyone seemed to think that the derivative-work copy-
right that would result—though no one called it that—would
cover both the fresh revisions and the pre-existing text that embod-
ied them, although Peter du Sautoy cautioned that the existence of a
new copyright would not stop older editions from falling into the
public domain and returning under new imprints to vie with the
Gabler edition at competitive prices.?”

202 JAMES JOYCE, ULYSSES: A CRITICAL AND SYNOPTIC EDITION (Hans Wal-
ter Gabler et al. eds., Garland ed. 1984).

204 S8 spr note 191. _

205 T etter from Peter du Sautoy to Philip Gaskell (May 5, 1983) (Richard Ellmann Pa-
pers, McFarlin Libraty, University of Tulsa). It appears from these lecters char the corre-
spondents had the British Ulysses copyright chiefly in mind, but at times they allude to the
American context as well. .

208 T etrer from Perer du Sautoy to Stephen James Joyce (Dec. 7, 1982) (Richard Ell-
mann Papers, McFarlin Libracy, University of Tulsa); see alss ARNOLD, suprz note 76, at
11314 (discussing the correspondence of the Bstate Trustees and the Gabler project ad-
visers concerning the copyright question),

207 Sep Letter from Perer du Seurcy to Stephen James Joyce (Dec. 7, 1982), suprz note
206; see also Letter from Peter du Sauroy 1o Richard Ellmann, Philip Gaskell, and Clive
Hart (Dec. 4, 1981) (Richard Ellmann Papers, McFarlin Library, University of Tulsa) (not-
ing that, despite any extension of copyrighe in the Gabler edition, “the larger sales will still
£o to the older uncorrected texrs which will be out of copyright and cheaper”).

The copyright registeation form for Ulysses: A Critical and Synoptic Edition also seems to
reflect the assumption that a derivative-work copyright can comprise both the pre-existing
text and fresh. revisions. Form TX 1754418, filed with the Copyright Office by Elizabeth
K. Quinson of Garland Publishing, Inc., on January 27, 1986, designares the Gabler edi-
tion as a derivative work. Naming James Joyce as the author, the form describes the “Pre-
existing Material” as “James Joyce’s Ulysses” and the “Material Added to This Work” as
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The argument for a derivative-work copyright in the Gabler text
seems to me much stronger than that for the 1961 text. Although
the significance of the changes thar Gabler introduced, many of
which affect accidentals, has probably been exaggerated, the various
new readings drawn from manuscript sources are more substantive
than most of the corrections to the 1961 text. In “Telemachus” alone,
Gabler included more than a dozen substantive alterations of word-
ing and word order,”® together with a.host of punctuation and
spelling changes. Again, I think that a court would be struck by the
near-identity, to the untrained eye, of the 1922 and 1986 texts, but,
upon demonstration of the differences, the court might well find a

“Draft texts, reading text, editing and compilarion.” No clear distinction is made between
the pre-existing text and the new revisions; indeed, “reading texe, “draft cexts,” and “edit-
ing" are lumped rogether. The word “compilation” in this concext may denote the Gabler
team’s labor in assembling the continuous manuscript text—their “sweat of the brow'—
a rationale which, since Feist, no longer justifies the extension of copyright protection to
compilations and derivative works. See suprz notes 198 -202 and accompeanying text.

A second document, Form TX 1754417, filed the same day, names Hans Walter Gabler
as the author of a derivarive work in the same edition and describes the “Pre-existing Mate-
rial” as “James Joyce’s Ulpsrer” and the “Material Added to This Work” as “Foreward [sic],
Acknowledgements, Presentation of Genetic Synopsis and Notes.” Taken together, the two
forms appear to claim separate derivative-worlk copyrights in the 1984 text and revisions,
on the one hand, and in Gablers revisional apparatus, on the other,

On Aungust 5, 1986, Margarer Gotenstein of Random House, Inc., filed a registration
form for a derivarive-work copyright in Ulysser: The Corvected Text. This document, Form
TX 1897541, naming “Random House, Inc.” as the author, describes the “Preexisting Ma-
terial” by staring that “This corrected text was originally published in 1984” and indicates
thae "Material Added to this Work” consists of “Editorial tevisions; new preface; new after-
word.” Gabler, as we know, made certain revisions to the 1984 text prior to its 1986
reptinting. See Hans Walter Gabler, Afierword to JOYCE; supra note 191, ar 650 (“A small
number of minor amendments to the reading texr have been'made before issue of this edi-
tion. They are detailed in the second impression of the cricical edition.”. It was on this ba-
sis, perhaps, that Random House claimed 2 derivative-work copyright separate from the
one that Garland had claimed for the 1984 text on behalf of the Trustees of the Estate of
James Joyce. The copyright page in The Corrected Text srares in significant part: “Copy-
tight © 1986 by Random House, Inc, Reading text copyright © 1984 by The Trustees of
the Estate of James Joyce.” Id. at iv.

On Form TX 1897541, Random House claimed copyright registration for Ulysses: The
Corvected Texz in its own name (“Random House, Inc.”); the registration form for che 1934
edition seems to have done the same (“Modern Library, Inc.”). On May 27, 1992, however,
Random House executed a quitclaim deed surtendering the copyright in Ulysees to the
Joyce Estate Trustees but reserving to itself ail publishing and other rights that had previ-
ously been granted in the work. All of the documents cired in this note are on file with the
Copyright Office. )

2% Examples include “oz the mild morning air”; “called ont coarsely”; “sutrounding
land”, “long sow whistle of call™; “Stephen said thirgtily”; “birdswrer cries.” JOYCE, supra
note 191, at 3, 10, 16 (emphasis added). . '
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derivative-work copyright in the 1986 text (and 2 separate copyright
in Gablers complex revisional apparatus on the left-hand pages of
the Critical and Synoptic Edition). The 1986 text stands a much bet-
ter chance than the 1961, therefore, of passing the “distinguishable
variation” and “substantially different” tests that courrs have used to
assess the copyrightability of derivative works.2%9

Yet it is important to contain the “spread” of a derivative-work
copyright, lest it threaten indirectly to revive a monopoly in the un-
detlying public-domain text and therefore pose a danger to the pub-
lic interest. The copyright in the 1986 text should, in my view, be
confined narrowly to the original expression that Gabler introduced
by way of substantive revisions; it should not extend to the bulk of
the edition, which, being virtually identical with the 1922 text, is in
the public domain. Because Gabler’s revisions are scattered through-
out the text, I strongly discourage wholesale or substantial copying
of the 1986 edition. If extensive copying of the 1961 text might
pose a danger of crossing over into infringement, that danger exists
a fortiori in the case of the 1986 text.

Assuming thar the 1986 text enjoys a derivative-work copyright,
how long will that copyright last? Here we encounter yet another
conundrum. The 1986 text was first published on the right-hand
pages of the 1984 Critical and Synoptic Edition. 1984 is therefore our
base-line date. Assumning further that the most substantial new mat-
ter in the 1984 text was that derived from the unpublished Ros-
enbach Manuscript,? the derivative-work copyright in the 1984

text should be governed by the provision of the 1976 Copyright

Act that deals with works created but not published or copyrighted

299 Ser, e.g., Shercy Mfg. Co. v. Towel King, Inc., 753 BE2d 1565, 1568-69 (11ch Cir.
1985} (employing the “distinguishable vatiation” test to assess infringement of a beach
towel design); Gracen v. Bradford Exch., 698 F.2d 300, 305 (7th Cic. 1983) (substituting
for the "distinguishable variation” test the requirement that a detivative work be “substan-
tially different from the underlying work to be copyrightable,” in a suit for infringement of
photographs of Judy Garcland as Dorothy in the movie, The Wizard of Oz).

#9 My characrerization of the Rosenbach readings as the primary new matter in the
1984 text is provisional and heuistic, of course. Gabler drew on other pre-publication ma-
terials that have been reproduced in the 63-volume Jamear Joyce Archive under the general ed-
irorship of Michael Groden and published by Garland between 1977 and 1980. I focus on
the Rosenbach Manuscript as a way of making vivid and comprehensible the issues raised
by a derivative work of the sort produced chrough complex textual editing. Inevitably, the
1984/1986 edivion’s derivative-work copyright is more elusive -and stratified -than my
enalysis can account for here. This is a case in which the nuances of copyright law and the
intricacies of textual editing converge.
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before January 1, 1978, the effective date of the Act. That section, as
amended by the Sonny Bono Act, states that the copyright in any
unpublished pre-1978 material will not expire before December 31,
2047, if that material is published on or before December 31, 2002211
Al this may seem very complicated, but essentially it is the 1976
Act’s way of providing statutory copyright protection for unpub-
lished works created before 1978 and at the same time offering an
incentive for publishing such works sconer (pre-2003) rather than
later. An essential insight of Anglo-American copyright jurispru-
dence, after all, is that because publication confers benefits upon the
public, authors should be granted a limited monopoly in the form
of a copyright as an incentive to create and publish new works.?'?
Since the Rosenbach materials, created by Joyce before 1978, were
incorporated and published as substantial new matter in the 1984
and 1986 texts, the 1986 Random House Ulysses should enjoy a
derivative-wotk copyright in the United States until the last day
of 2047.213 ,

Or should it? Was the Rosenbach Manuscript unpublished as of
January 1, 19782 The answer must be no. Recall that in 1975 Ocra-
gon Books of New York, a division of Fatrar, Straus and Giroux, pub-
lished a photo-offset facsimile of the Rosenbach Manuscript edited
by Clive Driver.?'% The public has benefited from this publication,
and the copyright owner, presumably, has benefited from the copy-
right.?**> Under the 1976 Act as amended by the Sonny Bono Act, a

211 See Act of Oct. 27, 1998, Pub, L. No. 105-298, § 102(c), 112 Stat. 2827, 2827 (to
be codified ar 17 U.S.C. § 303 (1994)) (West, WESTLAW),

212 £z .S, CONST. art. 1, § 8,¢l. 8. .

213 5 17 U.S.C. § 305 (“All terms of copytight provided by sections 302 through 304
run to the end of the calendar year in which they would otherwise expire.”).

24 TAMES JOYCE, ULYSSES: A FACSIMILE OF THE MANUSCRIPT (Clive Driver
ed., 1975).

s The copyright notice in Ulyssesr A Fm:.rm;le af the Mannscript is somewhat confusing.
It reads in significant part: “Copyright © 1975 by The Philip H. & A. S. W. Rosenbach
Foundarion. Rights to all manuscript material resetved by the Literary Trustees of the
James Joyce Estate.” The notice would appear ro declare two distinct sets of rights: a copy-
right held by the Rosenbach Foundation in the published facsimile (why should the Founda-
tion, the owner of the physical manuscript, also have a capyright in its contents?), and a
reservation of rights in the unpublished manuscript in favor of the Joyce Estare. Insofar as
this language suggests that the Foundation can enjoy the benefits of copytight in a pub-
lished work and that the Estate can exercise control over the same work as if it were un-
published, the notice strikes me as paradoxical and ovetreaching, an attempt to get too
much out of the bundle of rights conferred by starntory copyright under either the 1909 or
the 1976 Act. The notice would seem to ignore the bargain that the grant of a copyright
makes with the public domain: 2 monopoly (limited by fair use and a durational term)
given to the author in exchange for a work made available to the public,
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work published before January 1, 1978, and in its first copyright
term on that date (such a term lasted twenty-eight years under the

1909 Act?'9), enjoys a full copyright term of ninety-five years from

the date of publication.?l” So: 1975 + 95 = 2070. The 1986 Ran-
dom House edition of Ulysses, according to this calculus, would be
protected by a derivarive-work copyright in the United States until
the last day of 2070. The impact of the recent statutory extension of
copyright terms is made particularly vivid by such a reckoning.

B. FAIR USE FOR SCHOLARS

The fair use privilege was codified in the 1976 Copyright Act in
significant part to encourage the work of scholars and critics. 218 Al-
though any amount of unauthorized quoting from a copyrighted
work renders the user vulnerable, in theory, to an infringement suit,
most scholarly quoting goes unchallenged. The doctrine of fair use
has a twofold function in our society. Its initial purpose is a supra-
legal one: to foster a climate of understanding in which authors,
copyright owners, and users of protected expression recognize their
respective rights and responsibilities and, ideally, work together to
promote tolerance and creative progress.219 When that understand-
ing breaks down and a dispute results in litigation, fair use realizes
its second purpose as an affirmative defense to a claim of copyright
infringement. As such, it allows the defendant to acknowledge the
act of copying protected expression but to raise affitmatively certain
facts that justify the copying—notably, what the courts have come
to-call the “transformative” character of the defendant’s use.??° If a
use transforms material taken from its source, it is likely to add in
an innovative way to our culture’s store of knowledge and to pro-
mote the progress of enlightenment envisaged in the Constitution’s

216 §gz Act of Mar. 4, 1909, ch. 320, § 23, 35 Stat. 1075, 1080.

#7 See Act of Oct. 27, 1998, Pub. L. No. 105298, § 102(d), 112 Stat. 2827, 2827 28
(ro be codified ar 17 US.C. § 304(a) (1994)) (West, WESTLAW).

28 5 17 US.C. § 107 (1994) (offering & nonexclusive list of purposes that may quahfy
for the fair use privilege, mcludmg “ctiticism, comment, news repomng, teaching .
scholarship, ot research™).

219 This conception of fair use in terms of a larger “supralegal” mle in socieey—2 role
that transcends the scrictly legal functions of the doctrine—may be compared to Professor )
Fisher's notion of fair use as contsiburing to “the good life.” Pisher, suprz note 169. at 1768.

20 See Campbell v. Acuff-Rose Music, Inc., 510 TS, 369, 579 (1994) (stating that a
new work is considered to be transformative when it does more than merely offer itselfas 2’
substitute for the original and “instead adds something new, with a further putpose or dif-
ferent character, altering the first with new expression, meaning, or message”).
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Copyright Clause.??! Fair use protects modest copying of both
published and unpublished works.???

Modest?® scholarly quotation from a derivative work is a para-
digmatic exercise of the fair use privilege. The kind of noncommer-
cial 224 use that most scholars and critics make of the 1961 and 1986
Random House texts, combined with the fact that such use is un-
likely to affect the potential market for or value of these works,” at-
gues strongly in favor of the status quo of quoting in the Joyce world.
I would even venture to suggest that, where copyrighted revisions are
scattered discontinucusly throughout a pre-existing public-domain
text, as they are in the 1961 and 1986 Random House editions of
Ulysses, quotation is almost guaranteed to be a fair use, unless it is so
extensive as to sweep in substantial amounts of revisional material.
As for quoting from the public-domain 1922 Ulysses, fair use is not
a relevant consideration, since by definition that text is the common
property of the public: non-Joyceans, Joyceans, and Joyces ahke
Every use of the public domain is a fair use.?26

C. A SUMMARY OF ULYSSES COPYRIGHTS

The following summary is offered not as the legal advice of an
attorney, but as the considered opinion of a Joyce scholar with a
strong research interest in copyright law. In the United States, the
1922 Paris edition of Ulysses is in the public domain and may be
freely quoted, copied, or used as the basis for a new edition. The

221 §ge U.S. CONST. art. I, § 8, <L. 8.

222 §22 17 U.8.C. § 107 (“The fact chat a work is unpublished shall not itself bar a find-
ing of fair use if such finding is made upon consideration of all the above [fair use} fac-
tors.”), Fair use.claims regarding unpublished works have often failed to convince courts,
alchough there are signs in the case law thar this trend may be changing. See generally Rob-
ert Spoo, Fair Use of Unpublished Works: Scholarly Research and Copyright Case Law Since 1992,
34 TULSA L.J. 183 (1998). The question of fair use of unpublished manuscripts and letrers
is clearly of great importance to Joyceans.

23 Contrary to the house rules adopred by some university presses and scholatly jour-
nals, the 1976 Caopyright Act nowhere assigns precise quantities of quotarion in defining
fair use, stating only dhart one of the facrors in determining fair use is “the amount and sub-
stantiality of the porrion used in relation to the copyrighted work as a whole . . . .” 17
US.C. § 107(3).

224 Seg id. § 107(1) (stating that one of the fair use factors is “the purpose and character
of the use, including whether such use is of a commercial nature or is for nonprofic educa-
rional purposes ... .").

25 Seoid. § 107(4)

226 Of course, a use of the pubhc domain that constituted libel or unfair competition
would not be a “fait” use, but such contingencies are extraneous to copyright law.
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1934 Random House edition, set from a pirated type-facsimile of
the public-domain Paris edition,®” has no more claim to being a
copyrightable derivative work than it has to being a teliable text of
Utysses. The 1961 Random House edition may embody a sufficient
number of corrections to justify a wafer-thin derivative-work copy-
right. Such a copyright, under the Sonny Bone Act’s extended copy-
right term, would Jast until the end of 2056. (1961 + 95 = 2056.)
The 1986 Random House edition, the text with the best credentials
for derivative-work status, will enjoy copyright protection in its
substantive original revisions until either the end of 2047 or the end
of 2070, depending on whether one considers the Rosenbach mate-
rial and other new revisions to have been unpublished or published
as of January 1, 1978. The fair use privilege applies to both the 1961
and the 1986 editions. Scholars may use the 1922 text without
resort to fair use or to Tylenol.

In the United Kingdom, Ulysses entered the public domain at the
end of 1991, pursuant to the then British copyright term of author’s
life plus fifty years, established by statute in 1911.228 Upon Britains
implementation of the European Union Term Directive on Janu-
ary 1, 1996, however, the UK. copyright term for literary works
was extended to author’s life plus seventy years.??® Designed to har-
monize copyright terms thronghout the European Union, the Di-
rective, as implemented in Britain, worked retroactively to restore
copyrights in works whose authors had died more than fifty and less

than seventy years ago. Thus, after a public-domain career of four

years, Joyce’s works have returned to copyright status in the United
Kingdom for the remainder of their extended term.?*0 Ulysses will
remain in copyright in Britain and the rest of the Buropean Union
until the end of 2011. (1941 + 70 = 2011.)

Canada’s copyright term continues to conform to the now ob-
solete British term of authors life plus fifty years.?*' Not being a

227 For the term “type-facsimile,” see Kidd, supre note 180, at 510.

228 Copyright Act, 1911, 1 & 2 Geo. 5, ch. 46 (Eng.).

22 Copyright Designs and Patents Ace, 1988 (Eng.), as amended by Duration of Copy-
right and Rights in Performance Regulations, 1995 (Eng.).

230 The implementation regulations contain provisions for reliance parties such as pub-
lishers and edirors who undertook projects during the public-domain intetval on the as-
sumption that works would remain in the public domain. My understanding is that Danis
Rose’s edition of U/ysses, published in Britain by Picador and in Ireland by Lilliput in 1997,
proceeded on the basis of the reliance provisions.

21 Copyright Act, R.8.C,, ch. C-42, § 6 (1983) (Can.).
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member of the Buropean Union, Canada has not been affected by the
harmonization of copyright terms under the Directive or by the ex-
tension of U.K. copyright terms. Thus, the older British term re-
mains in effect: 1941 + 50 = 1991. Ulysser has been in the public
domain in Canada since the end of 1991, _

I leave it to the imagination of those familiar with Internet tech-
nology to construct potential scenarios for cyberspace liability. Sup-
pose that an edition of Ulysses available as a public-domain texr in
Canada is placed on a website there. It may be accessed throughout
the world at the stroke of a key. The text is downloaded in Butte,
Montana, and in Exeter, England — places where this edition is ar-
guably protected by copyright. Who will be sued: the website
owner, the Inrernet provider, or the individual downloaders? 232 All
of these parties? What court in which country will have jurisdiction
of the dispute? And how should the court rule?

Here is matter for one of the better-furnished Joycean night-
mares—and for another essay.

2 See, ¢.g., Religions Tech. Ctr. v. Netcom On-Line Communication Servs., 907 E
Supp. 1361 (N.D. Cal. 1995) (adjudicating infringement claims against an Internet
provider, the owner of a bulletin board service, and an individual who had poseed copy-
righted material to the service).
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