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ON THE LAWFULNESS OF FORCEFUL REMEDIES
FOR VIOLATIONS OF ARMS CONTROL
AGREEMENTS: “STAR WARS” AND
OTHER GLIMPSES AT THE FUTURE

Rex J. ZEDALIS*

Since March 23, 1983, when President Reagan announced his Ad-
ministration’s commitment to a new generation of space-based ballistic mis-
sile defensive weapons, a national and international debale has swirled
around the implications of the Strategic Defense Initiative (SDI). Some
have argued that placing defensive weapons in space will violate arins con-
trol agreements, particularly the Anti-Ballistic Missile Systems Trealy. Pro-
fessor Zedalis looks one step further and asks whether, given such a viola-
tion, the Soviet Union might be permitted under international law lo remove
forcefully the components of the SDI system. In addition, Zedalis posils a
scenario in which the Soviet Union secks lo improve ils strategic posture by
deploying anti-submarine warfare (ASW) devices on the U.S. continental
shelf. Assuming that this deployment violates the 1958 Law of the Sea
Conventions (as well as the pending 1982 Law of the Sea Convention),
Zedalis assesses whether the United States might be permilted under interna-
tional law to remove the ASW devices using force. To determine the validity
of forceful measures to remedy violations of arms control agreements in gen-
eral, Zedalis evaluates the contemporary vitalily of reprisal and anlicipatory
self~defense doctrines in light of the U.N. Charter and the agreements them-
selves. He concludes that although the right of anticipatory self-defense re-
mains legally viable, the right of reprisal probably is no longer valid. Inter-
national law notwithstanding, Zedalis finds some supporl for retaining cus-
tomary law’s right of reprisal as a policy option, particularly in light of ils
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1978; J.D., Pepperdine University, 1976; B.A. (cum laude), California
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This Article, completed in March 1985, was submitted in partial fulfill-
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the insightful review of Richard N. Gardner and Oscar Schachter of Co-
lumbia University, and W. T. Mallison, Jr. of George Washington Univer-
sity. Any errors or omissions remain the Author's own.
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74 INTERNATIONAL LAW AND POLITICS {Vol. 17:73

possibly stabilizing effects in the strategic nuclear equation. Zedalis then
applies his legal and policy conclusions to the SDI scenario and the ASW
hypothetical in the context of strategic doctrine and the current and near-
Sfuture profiles of the U.S. and U.S.S.R. nuclear stockpiles.

I. INTRODUCTION

What would happen if the United States began to deploy
components of the space-based ballistic missile defense
(BMD) system (known popularly as “Star Wars”) currently
under consideration by the Reagan Administration?! Unless
the United States had previously exercised its right under
Article XV(2) of the Anti-Ballistic Missile (ABM) Treaty? to
withdraw from the Treaty to protect ‘“supreme interests,”
such a deployment would violate the Treaty’s prohibition on
space-based BMD systems.? Would this violation of the
ABM Treaty then legitimate Soviet efforts to remove forcibly
the system’s components?

What if Moscow, in order to add the United States’ bal-
listic missile launching nuclear submarine force to the list of
strategic weapons already jeopardized by the destructive ca-
pability of Soviet strategic forces, placed a network of ad-
vanced anti-submarine warfare (ASW) detection devices and

1. For a discussion of the *“‘Star Wars” BMD system, see infra text ac-
companying notes 280-303. On space-based weapons technology, see D.
GraHaM, THE NoN-NucLearR DEerFeNSE ofF Crties: THE HicH FRONTIER
Space-Basep DereNSE AcaInsT ICBM Atrack 101-21 (1983); C. Gray,
AMERICAN MiLrrary Space Poricy 1-75 (1983); Burrows, Ballistic Missile
Defense: The Illusion of Security, 62 FOREIGN AFF. 843 (1984); Carter, BMD
Applications: Performance and Limitations, in BALLISTIC MiIsSILE DEFENSE 174-
77 (A. Carter & D. Schwartz ed. 1984) [hereinafter cited as BaLLisTic Mis-
SILE DEFENSE]; Davis, Reactions and Perspectives, in BarLisTic MissiLE De-
FENSE, supra, at 382-84; Garwin, Reactions and Perspectives, in BALLISTIC M1s-
SILE DEFENSE, supra, at 391-97; Garwin, Gottfried & Hafner, Antisatellite
Weapons, Sc1. AM., June, 1984, at 45; Payne & Gray, Nuclear Policy and The
Defensive Transition, 62 FOREIGN AFF. 820 (1984); Thompson, “Directed En-
ergy” Weapons and the Strategic Balance, 23 ORBIS: J. WorLp AFfr. 697
(1970); Weiner, Systems and Technology, in BALLISTIC MISSILE DEFENSE,
supra, at 91-97.

2. Treaty on the Limitation of Anti-Ballistic Missile Systems, May 26,
1972, 23 U.S.T. 3435, T.I.LA.S. No. 7503 [hereinafter cited as ABM
Treaty].

3. See generally Meredith, The Legality of a High-Technology Missile Defense
System: the ABM and Outer Space Treaties, 78 Am. J. INT'L L. 418 (1984).
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1985] VIOLATIONS OF ARMS CONTROL AGREEMENTS 75

weapons* on America’s continental shelf? Such an undertak-
ing might violate two of the 1958 Geneva Law of the Sea
Conventions (the Continental Shelf and High Seas Conven-
tions),5 as well as the pending 1982 United Nations Conven-
tion on the Law of the Sea.6 Would this violation of interna-

4. For a discussion of advanced ASW, see infra text accompanying
notes 350-69. On sea-based military technology, see Fiscal Year 1982 Arms
Control Impact Statements: Hearings Before the Senate Comm. on Foreign Relations
and the House Comm. on Foreign Affairs, 97th Cong., 1st Sess. 352-78 (1981)
[hereinafter cited as 1982 ACIS]; Fiscal Year 1980 Arms Control Impact State-
ments: Hearings Before the Senate Comm. on Foreign Relations and the House
Comm. on Foreign Affairs, 96th Cong., 1st Sess. 104-18, 194-205 (1979)
[hereinafter cited as 1980 ACIS]); Evaluation of Fiscal Year 1979 Arms Control
Impact Statement: Toward More Informed Congressional Participation in National
Security Policymaking: Hearings Before the House Comm. on International Rela-
tions, 95th Cong., 2d Sess. 103-20 (1979) [hereinafter cited as 1979 ACIS];
K. Tsipis, TACTICAL AND STRATEGIC ANTISUBMARINE WARFARE (1974); Anti-
submarine Warfare, in StockHoLM INT'L PEACE RESEARCH INST., 1974 Y.B.
WORLD ARMAMENTS & DisarMaMENT 303-17 (1974) [hereinafier cited as
SIPRI 1974].

5. The two conventions are: Law of the Sea: Convention on the Con-
tinental Shelf, Apr. 29, 1958 [1964], 15 U.S.T. 471, T.LA.S. No. 5578, 499
UN.T.S. 311 fhereinafter cited as 1958 Continental Shelf Convention];
and Law of the Sea: Convention on the High Seas, Apr. 29, 1958 [1962],
13 US.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82 [hercinafter cited as
1958 High Seas Convention].

For arguments suggesting that this Soviet action would violate these
Conventions, see R. Zedalis, Foreign State Military Use of Another State’s
Continental Shelf and International Law of the Sea (1985) (unpublished
manuscript; forthcoming in 16 Rufgers Law Journal) (available in the Au-
thor’s file at the offices of the fournal of Intemational Law and Politics, New
York University School of Law) [hereinafter cited as R. Zedalis, Foreign
State Military Use]; see also M. McDouGaL & W. Burkg, THE PusLic ORDER
orF THE OCEANS 719, 724 (1962); Zedalis, Military Installations, Structures, and
Devices on the Continental Shelf: A Response, 75 Awm. J. INT'L L. 926 (1981)
[hereinafter cited as Zedalis, Military Installations}.

6. Third United Nations Convention on Law of the Sea, 21 LL.M.
1261 (1982) [hereinafter cited as LOS Convention].

For arguments suggesting that the hypothetical Soviet action would
violate this Convention, see Zedalis, Military Installations, supra note 5; R.
Zedalis, Foreign State Military Use, supra note 5.

The LOS Convention, supra, contains several provisions which may
prohibit military use of the continental shelf, including Articles 60, 80, 81,
86, 88, and 141. Article 60(1) states:

In the exclusive economic zone [and, under Article 80, on

the continental shelf], the coastal State shall have the exclusive

right to construct and to authorize and regulate the construction,

operation and use of: (a) artificial islands, . . .(c) installations
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76 INTERNATIONAL LAW AND POLITICS [Vol. 17:73

tional commitments justify United States attempts to remove
the Soviet ASW network?

and structures which may interfere with the exercise of the rights

of the coastal State in the zone.

Article 81 states: *“The coastal State shall have the exclusive right to au-
thorize and regulate drilling on the continental shelf [and, according to
Article 56(1)(c), in the exclusive economic zone] for all purposes.”

Article 60(1)(a) and (c), and Article 81 make no exceptions for artifi-
cial islands, installations or structures, or drilling for military objectives.
That a coastal state’s right is “exclusive” means that without a coastal
state’s consent, a foreign state may not do anything included in any of
these provisions. For discussion of Article 60(1)(a) and (c), see Treves,
Military Installations, Structures and Devices on the Seabed, 74 Am. J. INT'L L.
808, 840-41 (1980); R. Zedalis, Foreign State Military Use, supra note 5
For a discussion of Article 81, see R. Zedalis, Foreign State Military Use,
supra note 5.

Articles 88 and 141 of the LOS Convention reserve the use of the
high seas and deep seabed for “peaceful purposes.” Article 58(2) applies
the reservation of Article 88 to the exclusive economic zone, and Article
86 applies the same reservation to the continental shelf when it extends
beyond the economic zone. On the meaning of *“peaceful purposes” in
the context of the LOS Convention, see Dore, International Law and the Pres-
ervation of the Ocean Space and Outer Space as Zones of Peace: Progress and
Problems, 15 CorNELL INT'L L.J. 1, 21-24 (1982); Oxman, The Third United
Nations Conference on the Law of the Sea: The 1977 New York Session, 72 AMm. J.
InT’L L. 57, 73 (1978); Zedalis, “Peaceful Purposes” and Other Relevant Provi-
sions of the Revised Composite Negotiating Text: A Comparative Analysis of the Ex-
isting and the Proposed Military Regime for the High Seas, 7 SYRACUSE J. INT'L L.
& Comm. 1, 18-20, 26-32 (1979).

Article 87 of the LOS Convention, though not explicitly addressing
the continental shelf, enumerates the freedoms applicable to the use of all
areas of the high seas. It states in paragraph 2: “These freedoms shall be
exercised by all States with due regard for the interests of other States in
their exercise of the freedom of the high seas, and also with due regard for
the rights under this Convention with respect to activities in the Area.”
(Emphasis added.) This provision may prohibit some military uses of the
areas subject to the high seas regime.

The 1958 Continental Shelf and High Seas Conventions, supra note 5,
do not contain provisions similar to Articles 60, 80, 81, 86, 88 and 141 of
the LOS Convention. Article 2 of the High Seas Convention does, how-
ever, employ a standard similar to the “due regard” standard of Article
87(2) of the LOS Convention. Article 2 enumerates the freedoms all
states may exercise, and then provides that “[t]hese freedoms, and others
which are recognized by the general principles of international law, shall
be exercised by all States with reasonable regard to the interest of other
States in their exercise of the freedom of the high seas.” (Emphasis ad-
ded.) See Treves, supra, at 851-52, on the effectiveness of the “‘reasonable
regard” standard in limiting military uses of high seas. In most situations,
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1985] VIOLATIONS OF ARMS CONTROL AGREEMENTS 77

These questions are not unique to the ABM Treaty, the
1958 Continental Shelf and High Seas Conventions, or the
1982 Convention on the Law of the Sea. Several other inter-
national agreements prohibit certain military uses of transna-
tional spatial areas,” and thereby present the bases for simi-
lar scenarios and questions. These agreements include the
Limited Test Ban Treaty,® the Seabed Arms Control Treaty,?

military uses of the high seas are considered “reasonable.” See M. Mc-
DoucaL & W. BURKE, supra note 5, at 753-63; Zedalis, Military Uses of Ocean
Space and the Developing International Law of the Sea: An Analysis in the Context
of Peacetime ASW, 16 San Dieco L. Rev. 575, 605-11 (1979) [hereinafier
cited as Zedalis, Military Uses of Ocean Space).

With spedific regard to the continental shelf and the exclusive eco-
nomic zone (hereinafter the EEZ), neither the 1958 Continental Shelf
Convention nor the LOS Convention enunciates a *‘reasonable regard” or
“due consideration™ standard applicable to conflicts of uses arising from
military activity. What standard applies under the LOS Convention, then,
if the military activity does not fall within Articles 60, 80, 81, 86, 88 or
141? Similarly, what standard applies under the 1958 Continental Shelf
Convention, which contains no provisions comparable to the articles of
the LOS Convention mentioned above? Some commentators have argued
that in such situations an implicit balancing test applies and prohibits the
initiation or continuation of certain military uses. See M. McDoucaL & W.
BURKE, supra note 5, at 719-20, 724; Zedalis, Military Installations, supra note
5, at 928-29; R. Zedalis, Foreign State Military Use, supra note 5. The ex-
press provisions and the implicit balancing test discussed herein together
prohibit a wide range of. foreign state military activity conducted on an-
other state’s continental shelf and EEZ.

7. In this Article, “transnational spatial areas” includes the oceans
and the seabed beyond the territorial sea, polar zones, outer space, and
celestial bodies.

8. Treaty Banning Nuclear Weapon Tests in the Atmosphere, in

_Outer Space and Under Water, Aug. 5, 1963, 14 U.S.T. 1313, T.LA.S. No.
5433, 480 U.N.T.S. 43 [hereinafter cited as LTB Treaty). The LTB Treaty
provides in Article I(1):

Each of the Pardes to this Treaty undertakes to prohibit, to
prevent, and not to carry out any nuclear weapon test explosion,

or any other nuclear explosion, at any place under its jurisdiction

or control:

(@) in the atmosphere; beyond its limits, including outer
space; or under water, including territorial waters or high seas; or
(b) in any other environment if such explosion causes radio-
active debris to be present ouside the territorial limits of the State
under whose jurisdiction or control such explosion is conducted.

The effect of this language is to prohibit nuclear test explosions every-
where, including the oceans, the atmosphere, and outer space. The only
exception is for tests conducted underground. Even underground tests,
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78 INTERNATIONAL LAW AND POLITICS (Vol. 17:73

the Outer Space Treaty,!® the Antarctic Treaty,!! and the

however, are prohibited if they cause “radioactive debris to be present
outside the territorial limits” of the conducting state. See generally Schwelb,
The Nuclear Test Ban Treaty and International Law, 58 Am. J. INT’L L. 642
(1964); X, Nuclear Test Ban Treaties, 39 BriT. Y.B. INT’L L. 449 (1963).

The Strategic Arms Limitations Treaty II Agreement, june 18, 1979,
reprinted in BUREAU OF PuBLic Afrairs, U.S. DEP’T oF State, Pus. No.
8986, SELEcTED DocuMeNTs No. 12B (1979) [hereinafter cited as SALT
II], contains provisions designed to prohibit specific military uses of trans-
national spatial areas. Article IX(1) provides in part:

Each Party undertakes not to develop, test, or deploy:
* % %

(b) fixed ballistic or cruise missile launchers for emplacement
on the ocean floor, on the seabed, or on the beds of internal wa-
ters and inland waters, or in the subsoil thereof, or mobile
launchers of such missiles, which move only in contact with the
ocean floor, the seabed, or the beds of internal waters and inland
waters, or missiles for such launchers;

(c) systems for placing into Earth orbit nuclear weapons or
any other kind of weapons of mass destruction, including frac-
tional orbital missiles;

* % %
Id. at 38. Cyrus Vance, Secretary of State at the time SALT II was negoti-
ated, indicated that Article XI(1)(b) was intended, inter alia, to enhance the
obligations of the SACT of 1971. Id. at 39. SALT II has never entered
into force.

9. Seabed Arms Control Treaty, Feb. 11, 1971, 23 U.S.T. 701,
T.I.A.S. No. 7337 [hereinafter cited as SACT]. The SACT prohibits em-
placement of weapons of mass destruction and facilities designed to store
such weapons anywhere on the ocean floor twelve miles or farther from
the shore-line. Article I(1) details these prohibitions:

The States Parties to this Treaty undertake not to emplant or
emplace on the seabed and the ocean floor and in the subsoil
thereof beyond the outer limit of a seabed zone, as defined in
article II [i.e., twelve miles], any nuclear weapons or any other
types of weapons of mass destruction as well as structures,
launching installations or any other facilities specifically designed
for storing, testing or using such weapons.

See generally Goralczyk, Legal Problems of the Peaceful Uses of the Sea-bed and the
Ocean Floor: Denuclearization, 5 PorLisu Y.B. INT'L L. 43 (1972-73); Krieger,
The United Nations Treaty Banning Nuclear Weapons and Other Weapons of Mass
Destruction on the Ocean Floor, 3 J. MARITIME L. & Comm. 107 (1971); Rao,
The Seabed Arms Control Treaty: A Study in the Contemporary Law of the Military
Uses of the Seas, 4 J. MARITIME L. & Comm. 67 (1972).

10. Treaty on Principles Governing the Activities of States in the Ex-
ploration and Use of Outer Space, including the Moon and Other Celestial
Bodies, Jan. 27, 1967, 18 U.S.T. 2410, T.I.A.S. No. 6347, 610 U.N.T.S.
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1985] VIOLATIONS OF ARMS CONTROL AGREEMENTS 79

Moon Treaty.!2 If either superpower deploys nuclear or

205 [hereinafter cited as OST]. The first paragraph of Article IV of the
OST reads:

State Parties to the Treaty undertake not to place in orbit
around the earth any objects carrying nuclear weapons or any
other kinds of weapons of mass destruction, install such weapons
on celestial bodies, or station such weapons in outer space in any
other manner.

The provision’s purpose is to denuclearize outer space, the moon, and
other celestial bodies. See Dembling & Arons, The Evolution of the Outer
Space Treaty, 33 J. Air L. & Comm. 419, 432-33 (1967); Vlasic, The Space
Treaty: A Preliminary Evaluation, 55 CaLir. L. Rev. 507, 513-15 (1967); ¢f.
Stein, Legal Restraints in Modern Arms Control Agreements, 66 Am. J. INT'L L.
255, 260-64 (1972) (arguing nuclear weapons of mass destruction, but not
anti-satellite measures, proscribed).

The second paragraph of Article IV of the OST contains a *peaceful
purposes” provision similar to that in Articles 88 and 141 of the LOS Con-
vention, sez supra note 6. On the meaning of “peaceful purposes” in the
context of the OST, see C. CHRISTOL, THE MODERN INTERNATIONAL Law
ofF OUTER SpAcE 22-37 (1982); M. LacHs, THE Law or OUTER Space 105-
12 (1972); Dore, supra note 6, at 46-57; Finch, Outer Space for *‘Peaceful Pur-
poses,” 54 A.B.A. J. 365 (1968); Markoff, Disarmament and *‘Peaceful Pur-
poses” Provision in the 1967 Outer Space Trealy, 4 J. Space L. 3, 4 (1976);
Markov, Against the So-Called “Broader’ Interpretation of the Term “Peaceful” in
International Space Law, in Proc. ELEVENTH CoLLoQuIuM L. OUTER SPACE
73, 75 (1968); Meyer, Interpretation of the Term *Peaceful” in the Light of the
Space Treaty, in Proc. ELEVENTH CoLLoqQuiuM L. QuTer Space 24 (1968);
Zedalis & Wade, Anti-Satellite Weapons and the Outer Space Trealy of 1967, 8
CaL. W. INT’L L J. 454, 467-78 (1978).

11. The Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, T.L.A.S. No.
4780, 402 U.N.T.S. 71. The Antarctic Treaty provides for complete de-
militarization of the southernmost continent. Article I(1) reads:

Antarctica shall be used for peaceful purposes only. There
shall be prohibited, inter alia, any measures of a military nature,
such as the establishment of military bases and fortifications, the
carrying out of military maneuvers, as well as the testing of any
type of weapons.

Article VI of the Treaty applies the prohibition of Article I to the area
south of 60 degrees South Latitude, but states that nothing in the agree-
ment affects rights under international law regarding the high seas within
that area. See generally Wilson, Antarctica, The Southern Ocean and the Law of
the Sea, 30 JAG J. 47 (1978); Comment, The Polar Regions and the Law of the
Sea, 8 Case W. REs. J. INT'L L. 204 (1976).

12. Agreement Governing Activities of States on the Moon and Other
Celestial Bodies, G.A. Res. 64, 34 U.N. GAOR Annex I at 4, U.N. Doc. A/
RES/34/68 (1979) (entered into force July 11, 1984) [hereinafter cited as
Moon Treaty]. See generally Christol, The Moon Trealy Enters into Force, 79
AM. J. InT’L L. 163 (1985). Article III of the Moon Treaty states:
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80 INTERNATIONAL LAW AND POLITICS (Vol. 17:73

other weapons of mass destruction in outer space or on the
ocean floor, whether states targeted by such weapons will be
able to remove those weapons with international legal sanc-
tion may become an issue. Similarly, if either superpower
begins to test nuclear weapons in the atmosphere, outer
space, the oceans, or Antarctica, targeted states may ask
whether international law authorizes them to take actions to

2. Any threat or use of force or any other hostile act or
threat of hostile act on the moon is prohibited. It is likewise pro-
hibited to use the moon in order to commit any such act or to
engage in any such threat in relation to the earth, the moon,
spacecraft, the personnel of spacecraft or man-made space ob-
jects.

3. States parties shall not place in orbit around or other tra-
jectory to or around the moon objects carrying nuclear weapons
or any other kinds of weapons of mass destruction or place or use
such weapons on or in the moon.

4. The establishment of military bases, installations and for-
tifications, the testing of any type of weapons and the conduct of
military manoeuvres on the moon shall be forbidden. The use of
military personnel for scientific research or for any other peaceful
purposes shall not be prohibited. The use of any equipment or
facility necessary for peaceful exploration and use of the moon
shall also not be prohibited.

See generally Wassenbergh, Speculation on the Law Governing Space Resources, b
ANNALs AIR & Spack L. 611, 619-20 (1980); Zedalis, Will Article 111 of the
Moon Treaty Improve Existing Law?: A Textual Analysis, 5 SUFFOLK TRANSNAT'L
LJ. 53 (1980). The OST and the Moon Treaty clearly apply to military
uses of outer space.

The Soviet Union has proposed what it terms an “Anti-Satellite
Treaty,” containing provisions directed at military uses of outer space. See
C. Gray, supra note 1, at 115 (Draft Treaty on the Prohibition of the Sta-
tioning of Weapons of Any Kind in Outer Space). Article 1(1) of this pro-
posed treaty (hereinafter Anti-Satellite Treaty) provides:

States Parties undertake not to place in orbit around the
earth objects carrying weapons of any kind, install such weapons
on celestial bodies, or station such weapons in outer space in any
other manner, including on reusable manned space vehicles of
any existing type or of other types which States Parties may de-
velop in the future.

Article 3 states:

Each State Party undertakes not to destroy, damage, disturb
the normal functioning or change the flight trajectory of space
objects of other States Parties, if such objects were placed in orbit
in strict accordance with article 1, paragraph 1, of this treaty.

For an analysis of these provisions see Strode, Commentary on the Soviet Draft
Space Treaty of 1981, in C. Gray, supra note 1, at 85.
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1985] VIOLATIONS OF ARMS CONTROL AGREEMENTS 81

stop such activities. As yet, no state has violated the interna-
tional agreements mentioned. Nevertheless, the issues to
which such violations might give rise deserve careful atten-
tion, particularly in light of recent advances in technology,
which make the scenarios sketched above more than merely
fanciful hypotheticals.

At least two types of factual situations would raise ques-
tions about the legality of a targeted state’s response to vio-
lations of international conventions. The first concerns a
targeted state’s perception that a violative military use poses
an imminent risk of attack. In such a situation the targeted
state’s right of self-defense under Article 51 of the United
Nations Charter!3 would become relevant. Under Article 51,
a targeted state’s resort to armed force in self-defense is per-
missible if the initial violative military use constitutes an at-
tack which the targeted state is in the midst of absorbing.!*
Self-defense might also be permissible if the initial military
use led to the launching of an attack which the targeted state
had not yet absorbed.!> But whether a violative military use
which has not yet led to the launching of an attack can in fact

13. Article 51 states:

Nothing in the present Charter shall impair the inherent
right of individual or collective self-defence if an armed attack
occurs against a Member of the United Nations, until the Security
Council has taken measures necessary to maintain international
peace and security. Measures taken by Members in the exercise
of this right of self-defence shall be immediately reported to the
Security Council and shall not in any way affect the authority and
responsibility of the Security Council under the present Charter
to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

U.N. CHARTER art. 51.

Article 51 is also relevant when a military use does not violate an in-
ternational agreement because the state engaging in the use has with-
drawn from the relevant arms control agreement. Article 5! is relevant in
such cases because it covers every case of self-defense.

14. Article 51's reference to “if an armed attack occurs” (emphasis ad-
ded) makes this a rather self-evident proposition. Moreover, to deny a
state the right to defend itself when it is absorbing an attack would make
self-defense a meaningless concept.

15. Justification in those instances in which an attack has been launched
but not yet absorbed may be found in either the notion of anticipatory
self-defense, sez infra text accompanying notes 56-139, or the view that an
*“armed attack” justifying resort to self-defense has occurred at the mo-
ment launching commences.
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pose an imminent risk to a targeted state’s security, and, if it
can, whether such an imminent risk justifies a targeted state’s
use of armed force in anticipation of the launching of an at-
tack, prove especially nettlesome questions. The importance
of these questions, brought on by the shift of military power
from men and artillery to jets and rockets, has clearly been
intensified by the prospects of lasers, particle-beam weap-
ons, and other military ordnance capable of performing mis-
sions with swiftness approaching the speed of light.

The second type of factual situation in which the lawful-
ness of efforts by a targeted state to remove deployed weap-
ons or terminate ongoing military activities might come into
question, concerns violative military uses which destabilize
the military equilibrium. A non-exclusive list of such situa-
tions would include: cases in which military hardware threat-
ening to the targeted state cannot be removed or military
activities threatening to the targeted state cannot be termi-
nated, because the targeted state lacks the technological so-
phistication to do so; cases in which military hardware is left
unprotected by the deploying state and therefore subject to
clandestine removal; cases in which threatening military
hardware is considered sufficiently important to the de-
ploying state such that it will resist any removal effort; and
cases in which the deployment of military hardware or the
conduct of military activity necessitates the constant pres-
ence of the deploying state’s armed forces.

It is of course not always possible to separate these two
types of factual situations from one another. The cases aris-
ing in the second of the two broadly defined factual situa-
tions may exist in conjunction with a perceived imminent
threat of attack. Nevertheless, when confined to a destabi-
lizing scenario insufficient to pose an imminent threat of at-
tack, the cases in the second category raise several general
concerns: whether international law has established dispute
resolution procedures to deal with arms control violations;
whether the targeted state is obligated to use such proce-
dures before resorting to the unilateral use of responsive
armed force; and, most important, whether the failure of the
deploying state to rectify its violation of international law af-
ter dispute resolution has been attempted entitles the
targeted state to undertake its own corrective measures.
This latter concern, which involves the idea of reprisals as
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self-help measures to enforce international law, merits spe-
cial attention, for “self-help” reprisals may easily be abused;
permitting them also presents the risk that removal or termi-
nation efforts will lead to full-scale military conflict.

The legal analysis of both types of broad factual situa-
tions must begin with Article 2(4) of the United Nations
Charter.16 This provision prohibits states from threatening
or using “force against the territorial integrity or political in-
dependence of any state, or in any other manner inconsistent
with the Purposes of the United Nations.” At the outset, it
is important to point out that whether Article 2(4) may be
applied to the factual situations under discussion is subject
to question for two reasons: first, because it is unclear how
literally Article 2(4) should be read; and second, because Ar-
ticle 2(4) must be read in conjunction with other Charter
provisions. In view of this, several specific issues arise: Is
removal by a targeted state of military objects left unpro-
tected by the deploying state a use of “force” if accom-
plished without discovery? Does Article 2(4) prohibit the
use of force by the targeted state to remove objects or per-
sonnel in a spatial area over which the deploying state has no
claim of control? If the concluding clause of Article 2(4)—
“or in any other manner inconsistent with the Purposes of
the United Nations”’—is the source of such a prohibition, is a
targeted state’s contention that its use of force is merely
designed to put an end to another state’s violation of an in-
ternational commitment a legally sufficient justification inso-
far as such a purpose is consistent with the Charter?

Part II of this Article examines these questions and ar-
gues that, with the possible exception of clandestine re-
moval, a targeted state’s efforts to remove illegally deployed
military objects, or terminate illegally undertaken military ac-
tivities, is prohibited by Article 2(4). Part III then asks
whether Article 51 envisions states exercising the right of
self-defense in anticipation of imminent attack. It is sug-
gested that both law and policy support such a right in the

16. U.N. CHARTER art. 2, para. 4 states:

All members shall refrain in their international relations
from the threat or use of force against the territorial integrity or
the political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.
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contemporary world. Reprisals as a self-help measure are
discussed in Part IV. Although the law appears to disfavor
reprisals, it is suggested that the policy argument against re-
prisals has yet to be fully and convincingly developed. PartV
explores dispute resolution. Specific consideration is given
to Chapter VI of the United Nations Charter!7 and the dis-
pute resolution provisions of those international agreements
that would be violated by the military use of a transnational
spatial area. The discussion therein suggests that, except
when a targeted state justifiably invokes anticipatory self-de-
fense, there is an obligation to attempt to end the other
state’s violation amicably before resorting to force. Finally,
Part VI focuses on whether the “Star Wars”’ space-based bal-
listic missile defense (BMD) system and the various anti-sub-
marine warfare (ASW) devices capable of deployment on the
ocean floor, may so jeopardize a targeted state’s security as
to justify that state’s use of force to effect removal. It is ar-
gued that under the questionable concept of reprisal, a So-
viet use of force to remove an American space-based BMD
system—though unlikely—would be lawful. Similarly, repri-
sal might justify the use of force by the United States to re-
move any future Soviet ASW network deployed on America’s
continental shelf. There is, however, some doubt as to
whether a Soviet use of force to remove an American BMD
system or an American use of force to remove a Soviet ASW
network would be justifiable under the considerably more es-
tablished right of anticipatory self-defense. But during a
time of crisis removal of a Soviet ASW network might ap-
proach lawfulness.

II. ArTtICLE 2(4) AND THE USE OF FORCE

Commentators have expressed three views of the prohi-
bition on the use of force articulated in Article 2(4) of the
Charter. The first view is that the injunctions of Articles
1(1)'® and 2(3)!9, which relate respectively to the mainte-

17. Id. ch. VI. Chapter VI (Articles 33 through 38) concerns the
peaceful settlement of disputes.
18. Article 1(1) states:
The Purposes of the United Nations are: 1. To maintain in-
ternational peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to
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nance of peace and the peaceful settlement of international
disputes, indicate that the Charter’s preeminent concern is
the promotion of international peace.2? The prohibition of
Article 2(4) is therefore said to be absolute and complete,
admitting only those exceptions expressly provided else-
where in the Charter?!'—and those exceptions are to be read
narrowly.22 The second view holds that the Charter is not

the peace, and for the suppression of acts of aggression or other
breaches of the peace, and to bring about by peaceful means, and
in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations
which might lead to a breach of peace[.]

U.N. CHARTER art. 1, para. 1.

19. Article 2(3) states: “All members shall settle their international dis-
putes by peaceful means in such a manner that international peace and
security, and justice, are not endangered.” Id. art. 2, para. 3.

20. See, e.g., D. BOWETT, SELF-DEFENSE IN INTERNATIONAL Law 154-55
(1958) (describing peace as the “paramount” purpose).

21. Specific reference is made here to individual or collective seclf-de-
fense, pursuant to Articles 51 and 52, and United Nations enforcement
action, pursuant to Articles 42 and 94(2).

22. Sez I. BROWNLIE, INTERNATIONAL Law anD THE Use oF Force By
States 275-79 (1963) (rejecting anticipatory self-defense), 301 (rejecting
right of intervention to protect nationals), 341-42 (rejecting right of inter-
vention for humanitarian purposes in protecting non-nationals); L. HEN-
KiN, How NatioNs BEHAVE 14144 (2d ed. 1979) (rejecting anticipatory
self-defense except in certain extreme circumstances), 145 (expressing
doubt about the lawfulness of intervention to protect lives and property);
P. Jessup, A MobDERN Law oF NaTtions 166-67 (3d ed. 1968) (rejecting an-
ticipatory self-defense), 169-70 (rejecting intervention to protect lives or
property); H. KeLsen, THe Law oF THE UNITED NaTions 797-98 (1950)
(rejecting anticipatory self-defense); H. KeLsen & R. TUckeR, PRINCIPLES
OF INTERNATIONAL Law 64-87 (2d ed. 1966) (rejecting right of intervention
to protect nationals); Kunz, Individual and Collective Self-Defense in Article 51
of the Charter of the United Nations, 41 Am. J. INT'L L. 872, 878 (1947) (re-
jecting anticipatory self-defense and intervention to protect nationals);
Schwarzenberger, Report on Some Aspects of the Principle of Self-Defense in the
Charter of the United Nations and the Topics Covered by the Dubrounik Resolution,
48 INT’L L.A. 550, 617-18 (1958) (Reply from Dr. D. Ningi€) (rejecting
anticipatory self-defense) [hereinafter cited as Niné&ic); Tucker, The Interpre-
tation of War Under Present International Law, 4 INT'L L.Q, 11, 29-30 (1951)
(rejecting anticipatory self-defense). The view reflected by these commen-
tators has been termed “restrictionist” and is said to be shared by most
states. See Fonteyne, Forcible Self-Help by States to Protect Human Rights: Re-
cent Views from the United Nations, in HUMANITARIAN INTERVENTION AND THE
Unrrep Nations 197, 209-13 (R. Lillich ed. 1973). But see Kelsen, Collective
Security Under International Law, 1954 INT'L L. STUDIES 162 (U.S. Naval War
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limited to the promotion of international peace, nor most ac-
curately construed when the exceptions to Article 2(4) are
read narrowly. Holders of this view insist that the Article
2(4) prohibition is less encompassing than those subscribing
to the first view would have it.28 According to the third view,

College 1956) (indicating acceptance of right of intervention to protect
nationals).

23. See D. BowETT, supra note 20, at 91-104 (characterizing the use of
force to protect nationals and humanitarian intervention as lawful), 188-89
(anticipatory self-defense as lawful); M. McDoucaL & F. FELICIANO, LAaw
AND MINIMUM WORLD PuBLic ORrpER 232-41 (1961) (anticipatory self-de-
fense lawful); M. McDoucGaL & W. REISMAN, INTERNATIONAL LAw IN CoN-
TEMPORARY PERSPECTIVE 862-70 (supporting the use of force to protect
nationals), 874-79 (1981) (supporting humanitarian intervention to pro-
tect non-nationals); I L. OPPENHEIM, INTERNATIONAL Law 309 (H. Lauter-
pacht 8th ed. 1955) (intervention to protect nationals lawful), 312-13 (hu-
manitarian intervention to protect non-nationals lawful); II L. OPPENHEIM,
INTERNATIONAL Law 156 (H. Lauterpacht 7th ed. 1948) (rejecting notion
of permissibility of anticipatory self-defense); A. THoMas & A. THoMAS,
Tue DominicaN RepusLic Crisis 1965, at 11-18 (1967) (protection of na-
tionals on basis of self-defense lawful), 19-24 (humanitarian intervention
to protect non-nationals, and protection of nationals on basis of self-de-
fense lawful); Farer, Law and War, in THE FUTURE OF THE INTERNATIONAL
LeEcAL OrbpER: VoL. III, ConrFLicT MANAGEMENT 15, 36-43 (C. Black & R.
Falk eds. 1971) (suggesting anticipatory self-defense unlawful), 54-56
(suggesting intervention to protect nationals or non-nationals supported
on humanitarian grounds); Fawcett, Intervention in International Law: A
Study of Some Recent Cases, 103 RECUEIL DES Cours 341, 361-67 (anticipa-
tory self-defense lawful), 404-05 (intervention to protect nationals permit-
ted under right of self-defense, but severely restricted); Fitzmaurice, The
General Principles of International Law Considered From the Standpoint of the Rule
of Law, 92 RecueiL pEs Cours 1, 171-74 (anticipatory self-defense and
intervention to protect nationals on basis of self-defense lawful), 207 (ac-
knowledging developments in international law of human rights, the first
step in the direction of humanitarian intervention to protect non-nation-
als); Joyner, Reflections on the Lawfulness of Invasion, 78 AM. J. INT’L L. 131,
133 (1984) (use of force to protect nationals and humanitarian interven-
tion to protect non-nationals lawful) [hereinafter cited as Joyner, Reflec-
tions]; Lillich, Forcible Self-Help to Protect Human Rights, 53 Iowa L. Rev. 325
(1967) (humanitarian intervention to protect non-nationals lawful because
international machinery to protect human rights ineffective); McDougal &
Reisman, Rhodesia and the United Nations: The Lawfulness of International Con-
cern, 62 AM. J. INT'L L. 1, 11 (1968) (supporting humanitarian intervention
to protect non-nationals); McDougal & Reisman, Response, 3 INT'L Law.
438-45 (1968) (supporting humanitarian intervention to protect non-na-
tionals) {hereinafter cited as McDougal & Reisman, Response]; Moore, The
Control of Foreign Intervention in Internal Conflict, 9 VA. J. INT'L L. 205, 261-64
(1969) (humanitarian intervention to protect non-nationals lawful);
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Article 2(4) has had little if any effect on pre-Charter custom-
ary international law regarding the use of force. This view is
based in large measure on both the literal meaning of the
qualifying language of Article 2(4), which describes when
force is prohibited, and the belief that any other reading
would result in the adoption of legal principles unacceptable
in practice.?4

Each of these views focuses on the extent to which the
Charter restricts the use of “force.”?5> But exactly how the

Moore, Grenada and the International Double Standard, 78 Am. J. INT'L L. 145,
153-54 (1984) (protection of nationals lawful); Paust, The Seizure and Recov-
ery of the Mayaguez, 85 YaLE L.J. 774, 800 (1976) (intervention to protect
nationals lawful); Reisman, Humanitarian Intervention to Prolect the Ibos, in
HUMANITARIAN INTERVENTION AND THE UNITED NaTtions 167, 177-78 (R.
Lillich ed. 1973) (supporting humanitarian intervention to protect non-
nationals); Waldock, The Regulation of the Use of Force by Individual Stales in
International Law, 81 RecUEIL pEs Cours 455, 467 (intervention to protect
nationals lawful), 497-98 (anticipatory self-defense lawful); Note, Use of
Force for the Protection of Nationals Abroad: The Entebbe Incident, 9 Case W.
Res. J. INT’L L. 117, 132 (1977) (protection of nationals and non-nationals
lawful on humanitarian grounds). These commentators may be referred
to as having a “realist-restrictionist” view. Cf. J. STONE, OF Law anD Na-
TIONS 2-3 (1974) (“idealist-restrictionist”) [hereinafter cited as J. STONE,
OF Law]; Note, Resort to Force by States to Protect Nationals: The U.S. Reserve
Mission to Iran and its Legality Under International Law, 21 Va. J. INT'L L. 485,
491 (1981) (“realist™).

24. See E. COLBERT, RETALIATION IN INTERNATIONAL Law 203 (1948)
(cannot assume that signatories to Charter intended to restrict right of
retaliation in any way); J. SToNE, OF Law, supra note 23, at 2-10, 19-20
(narrowly interpreting Article 2(4) to permit the use of forceful reprisals);
Farer, supra note 23, at 69-72 (noting that United States and Israel each
have sought to justify use of force in reprisal as legitimate). These com-
mentators share a view that may be termed the “traditionalist” view. Cf. J.
StoNE, OF Law, supra note 23, at 28 (“realist-traditionalist™). But see J.
SToNE, LEGAL CONTROLS OF INTERNATIONAL CoNFLICT 286-87 (1954) (ap-
pearing to adopt approach to the Charter which precludes legitimacy of
reprisals). Stone’s view on reprisals and the Charter may have changed
between 1954 and 1974. For an indication of his evolving view, see J.
StoNE, OF Law, supra note 23, at 33.

25. On whether Article 2(4) applies to the use of force in transnational
spatial areas, see J. BRIERLY, THE Law oF Nations 316 (H. Waldock 6th
ed. 1963) (recognizing self-defense on the high seas and, in doing so, sig-
nifying the application of Article 2(4)); G. GAL, Space Law 130-32 (1969)
(noting that U.N. General Assembly resolutions and Article 3 of the Quter
Space Treaty of 1967 apply international law, including the United Na-
tions Charter, to outer space); M. McDoucGaL, H. LassweLL & L. Viasic,
Law anp PuBLic ORDER IN SPACE 437-50 (1963). Compare Meeker, Defensive
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Charter defines that term is unclear. The reference in the
Preamble26 to ‘“‘armed” force provides the only clue con-
tained in the Charter itself. Yet “force” may encompass
more than simply “armed” force.2?” Nevertheless, the defini-
tional breadth of the term “force” would seem to extend no
further than “coercion,” which implies all forms of pressure
resisted by a receiving state as well as pressure not resisted
(either because of an inability to undertake resistance or a
conscious decision to forego resistance). In view of this, it
would appear that in situations where military objects
deployed in violation of international law have been left un-
protected by the deploying state, efforts to remove such ob-
jects or to render them inoperative would not violate Article
2(4)’s prohibition. That is, by effecting clandestine removal
a targeted state avoids the use of coercion.

The language of Article 2(4), prohibiting the threat or
use of force against the “territorial integrity or political inde-
pendence of any state,” would not be helpful when address-
ing situations in which a state using transnational spatial
areas (hereinafter using state) is likely, because of the impor-
tance of the military deployment or presence of its person-
nel, to resist the removal of its military hardware or the ter-
mination of its threatening activities. This would also be the
case if contrary to what was suggested above, clandestine re-
moval was viewed as involving the use of ‘‘force’ as that term
is understood in the context of Article 2(4).28

Quarantine and the Law, 57 AM. J. INT'L L. 515, 523-24 (1963) (collective
nature of the quarantine of Cuba in 1962 did not violate Article 2(4),
therefore recognizing that provision’s applicability to the high seas) with
Wright, The Cuban Quarantine, 57 Am. J. INT'L L. 546, 556-63 (1963) (quar-
antine not justified under Articles 2(4) and 51).

26. The Preamble to the U.N. Charter includes the following clause:
“to ensure, by the acceptance of principles and the institution of methods,
that armed force shall not be used, save in the common interest.”

27. Compare Zedalis, Some Thoughts on the United Nations Charter and the
Use of Military Force Against Economic Coercion, 17 Tursa L.J. 487, 491-97
(1982) (intense economic coercion violates Article 2(4)) with Joyner, The
Transnational Boycott as Economic Coercion in International Law: Policy, Place,
and Practice, 17 VAND. J. TransNaT'L L. 205, 240-42 (1984) (broad interpre-
tation of the term “force” as used in Article 2(4) inconsistent with the
language of Articles 39 and 51).

28. When the targeted state is incapable of clandestine removal or ter-
mination, the peaceful settlement mechanisms discussed in Part V, will
prove essential. See infra notes 194-276 and accompanying text.
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The right of a targeted state to employ force in such sit-
uations may be seen as affecting the freedom of the decision-
making of the state whose objects or personnel are attacked,
and, therefore, impairing that state’s “political indepen-
dence.”2® It may be that the using state’s burden of demon-
strating that “territorial integrity or political independence”
can be violated without an invasion of its geographical limits
can be avoided altogether®® by relying on the language ex-
tending Article 2(4)’s prohibition to cases ““ . . . in any other
manner inconsistent with the Purposes of the United Na-
tions.”3! The import of this clause is to make the organiza-
tion’s “Purposes” member-state obligations. The ultimate
effect of the clause, it might be argued, is to bring many uses
of force, whether or not violative of territorial integrity or
political independence, within the prohibition of Article
2(4). Reliance on the language of this latter clause, however,
is not without its own problems.

First, does the concluding clause of Article 2(4) leave
untouched uses of force “not inconsistent” with a purpose of
the United Nations, or does it simply attempt to suggest—
perhaps inartfully—that every use of force is prohibited un-
less justified under exceptional principles (e.g., self-defense)?
Second, assuming that the clause does not prohibit uses of
force “‘not inconsistent” with a purpose of the United Na-
tions, does the provision of the Charter which sets forth the
organization’s ‘“Purposes” state a purpose with which the

29. On defining “political independence,” see I. BROWNLIE, supra note
22, at 265-68; R. HicGIiNs, THE DEVELOPMENT OF INTERNATIONAL Law
THROUGH THE PoLrricaL OrRGaNns oF THE UNITED NaTions 182-83 (1963);
M. McDoucaL & F. FELic1aNO, supra note 23, at 176-78.

30. The violative objects or personnel, although physically outside the
deploying state’s boundaries, might be assimilated to state territory and
therefore viewed as covered by Article 2(4). If so, the targeted state's at-
tempts to remove or terminate the objects might impair the deploying
state’s territorial integrity or political independence. Whether such ob-
jects or personnel can be assimilated to deploying state territory, however,
is doubtful. See Brownlie, The Maintenance of International Peace and Securily
in Outer Space, 40 Brit. Y.B. INT'L L. 1, 8 (1964). But see Note, Resort to Force
by States to Protect Nationals: The U.S. Rescue Mission to Iran and ils Legalily
under International Law, 21 Va. J. INT'L L. 485, 512-13 (1980-81) (rcjecting
theory that U.S. embassy is U.S. territory, and therefore denying that em-
bassy rescue may be justified as protection of territorial integrity).

31. 1. BROWNLIE, supra note 22, at 382; Brownlie, supra note 30, at 8.
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use of force to remove threatening military hardware can be
said to be not inconsistent? Answers to these important
questions clearly affect the extent to which efforts to remove
military hardware or terminate military activities in transna-
tional spatial areas can be viewed as justifiable.

A. Permissibility of Force Not Inconsistent With a Purpose of the
United Nations

A textual reading of the final clause of Article 2(4)32,
which prohibits force “in any other manner inconsistent with
the Purposes of the United Nations,” suggests that force may
be permissibly used if it is not inconsistent with a purpose of
the United Nations. An examination of the discussions sur-
rounding the adoption of the clause, however, implies the
contrary.3 In this regard, it is noted that when, during the
1945 San Francisco Conference on International Organiza-
tion, the delegate from Brazil suggested that the clause
might have a qualifying effect on the Article 2(4) prohibition,
the United States’ delegate responded, without dissent, that
“the phrase ‘or in any other manner’ was designed to insure
that there should be no loopholes.”3¢ If, indeed, Article 2(4)
has no loopholes, then any force, even that which is not in-
consistent with a purpose of the United Nations, is prohib-
ited. But the words of the United States’ delegate may mean
something quite different; specifically, that the Article 2(4)
prohibition contains no loophole regarding the ways and
forms in which prohibited force may manifest itself. In other
words, Article 2(4) prohibits not only armed force used to
imperil a state’s territorial integrity or political indepen-
dence, but also force used “in any other manner” inconsis-
tent with the Organization’s purposes.?® If this latter read-

32. See supra note 16.

33. See M. McDoucaL & F. FELICIANO, supra note 23, at 178-79.

34, Doc. 784, 1/1/27, 6 U.N.C.1.O. Docs. 334-35 (1945). But ¢f. I1 L.
OPPENHEIM, supra note 23, at 154 (stating the provision does not exclude
“the use of force in fulfillment of the obligations to give effect to the Char-
ter”).

35. Prior to the observation of the United States’ delegate, the Brazil-
ian delegate had also raised a question about including in Article 2(4) a
provision to prohibit ‘“‘economic” coercion. The delegate from Belgium
suggested that, given the phrase “or in any other manner,” the change was
unnecessary. See Doc. 784, 1/1/27, 6 U.N.C.1.O. Docs. 334 (1945). (This
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ing is correct, then the American delegate’s statement did
not rule out the use of force when not inconsistent with a
purpose of the United Nations.

The strongest evidence that Article 2(4) was not in-
tended to permit force to be used even when not inconsis-
tent with a purpose of the U.N. grew out of the events sur-
rounding the rejection of a Norwegian submission.3¢6 The
Norwegian proposal sought to change Article 2(4), which
was then in the form of an Australian amendment to the
Dumbarton Oaks proposal, the seminal draft of the United
Nations Charter.3? The Norwegian submission would have
prohibited ‘““any use of force not approved by the Security
Council.””38 Although it was rejected because of the ambigu-
ity of the words “not approved,” the Norwegian submission
was later described in a subcommittee report as “clarifying
the Australian amendment.”3® Earlier, in the discussion of
possible “loopholes” in Article 2(4), the Norwegian delegate
had remarked that “it should be made very clear in the
[Committee’s] Report to the Commission that . . . para-
graph 4 did not contemplate any use of force, outside of ac-
tion by the Organization, going beyond individual or collec-
tive self-defense.”#® This clarification was incorporated into
the committee’s report to the Commission. The report
noted that “in view of the [rejected] Norwegian amendment,
the unilateral use of force or similar coercive measures is not
authorized or admitted” by Article 2(4).#! The report fol-
lowed this notation by stating that with the exception of “le-
gitimate self-defense,” the “use of force, therefore, remains
legitimate only to back up decisions of the organization.’+2

may suggest that the American delegate’s focus on the same phrase was
intended to indicate that the Article 2(4) prohibition was against the use of
force manifesting itself in a military manner or in any other manner inconsis-
tent with the purposes of the United Nations.)

36. Doc. 215, 1/1/10, 6 U.N.C.I.O. Docs. 564 (1945).

37. L. GoopricH, E. HAMBRO & A. SiMONS, CHARTER OF THE UNITED
NaTIONS: COMMENTARY AND DOCUMENTS 665-66 (3rd & rev. ed. 1969), -
ing Proposals for the Establishment of a General International Organization, Dum-
barton Oaks, Washington, XI Dep'T ST. BuLL. 368 (Oct. 7, 1944).

38. See Doc. 215, 1/1/10, 6 U.N.C.I.O. Docs. 564 (1945).

39. Doc. 739, 1/1/A/19(a), 6 U.N.C.I.O. Docs. 720 (1945).

40. Doc. 784, 1/1/27, 6 U.N.C.L.O. Docs. 334-35 (1945).

41. Doc. 885, 1/1/34, 6 U.N.C.1.0O. Docs. 400 (1945).

42. Id.
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The subsequent report to the Plenary Session of the Confer-
ence unanimously adopted this approach without dissent,*3
leaving little doubt that Article 2(4) does not contain an ex-
ception for force even when such force is “not inconsistent”
with a purpose of the United Nations.

B. “Purposes” of the United Nations: Is the Use of Force Ever
Not Inconsistent?

If, however, the better view is that the concluding clause
of Article 2(4) does not prohibit the use of force when such
force is “not inconsistent” with a purpose of the United Na-
tions, a further question arises. Specifically, does Article 1 of
the Charter, which sets forth the Organization’s “‘Purposes,”
include a purpose with which the use of force in the context
of removal or termination can be said to be “not inconsis-
tent”? The use of force will always conflict with the mainte-
nance of peace, a primary purpose stated in Article 1(1).44
Thus, to determine whether force used under Article 2(4) to
remove military hardware or terminate military activities in
transnational spatial areas is permissible, one must not only
identify a purpose with which a use of force is not inconsis-
tent, but also reconcile such a use of force with the primary
purpose of maintaining peace stated in Article 1(1).

One way to reconcile such a conflict in purposes is
through a balancing approach, which considers the relative
value, in fact-specific situations, of the “Purposes” in opposi-
tion. For example, when a state intervenes in a foreign state
to protect its own nationals and others, Article 1(3)’s call for
respect for human rights may outweigh Article 1(1)’s call for
the maintenance of peace.45 Because the final clause of Arti-

43. Doc. 1179, 1/9/(1), 6 U.N.C.I.O. Docs. 247 (1945).

44, See supra note 18. Article 1(1) enjoins the United Nations to resolve
international disputes or situations by “peaceful means.”

45. Some argue that Article 2(4) does not preclude intervention to pro-
tect the “fundamental” human rights of both nationals and non-nationals.
See, e.g., McDougal & Reisman, Response, supra note 23, at 442-44 (“human-
itarian intervention” remains valid under the Charter); Reisman, supra
note 23, at 172-78 (“[Humanitarian] intervention . . . for parties to the
Charter . . . is mandatory.”). Others believe, however, that unilateral in-
tervention by a state is permitted only to protect its nationals and then
only to the extent of the state’s interest in its own self-defense. See, e.g., D.
BoweTT, supra note 20, at 91-94; A. THOMAS & A. THoMmas, supra note 23,
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cle 2(4) specifies the plural “Purposes,” however, this bal-
ancing approach may be incongruous with the intent of the
Charter. The choice of the plural “Purposes’ may signify
that apart from those uses of force expressly permitted (e.g.,
self-defense), the only other uses of force left unaffected by
the prohibition of Article 2(4) are those not inconsistent with
any and all of the Organization’s several “Purposes.”¢ A
use of force inconsistent with even one purpose would thus
be prohibited, no matter how many other purposes that use
of force might further.

Certainly, not everyone considers the maintenance of
peace a purpose equal in importance to respect for human
rights.#7 Supporters of the fact-specific balancing test, how-

at 19-24; Fawcett, supra note 23, at 404-05; Schachter, The Right of States to
Use Armed Force, 82 MicH. L. Rev. 1620, 1628-33 (1984) [hereinafter cited
as Schachter, The Right of States]; Schachter, Self-Help in International Law:
U.S. Action in the Iranian Hostage Crisis, 37 J. INT'L AFF. 231, 241-45 (1984)
[hereinafter cited as Schachter, Self-Help]. But see infra note 47.

46. The choice of the plural “Purposes” suggests at least two other in-
terpretations: that the Charter allows the use of force if it is not inconsis-
tent with at least one of the Charter’s many purposes (i.e., the use must be
inconsistent with all to be prohibited); or that the Charter allows use of
force if it is not inconsistent with at least one of the Charter’s many pur-
poses and, in the specific context, that purpose outweighs the others. This
latter interpretation has already been mentioned, sez supra text accompany-
ing note 45, and will be addressed again below.

The former interpretation is difficult to accept. Specifically, if the plu-
ral “Purposes” means that Article 2(4) does not prohibit a use of force if
such is not inconsistent with at least one of the Charter's purposes (since it
must be inconsistent with all to be prohibited), then the use of the word
“other” in the final clause of Article 2(4) must indicate that such a use of
force against the territorial integrity or political independence of another
state is prohibited, because it is inconsistent with all of the purposes (i.e.,
not even “not inconsistent” with one). Yet under Article 1, force against
territorial integrity or political independence may not be inconsistent with
all of the Organization’s purposes, and in particular those set forth in Arti-
cles 1(3) (respect for human rights) and 1(4) (United Nations serves as
center for harmonizing actions of nations in achieving common ends).
Therefore, since the plain terms of Article 2(4) still prohibit a use of force
against territorial integrity or political independence, “Purposes™ should
not be read in this manner.

47. Cf. 1. BROWNLIE, supra note 22, at 268-70 (arguing that the broad
language of Article 2(4) rejects customary law of protecting nationals); L.
HENKIN, supra note 22, at 137-38 (“the Charter's prohibition on unilateral
force was to apply [and still applies] universally”); P. Jessup, supra note 22,
at 169-70 (arguing that Article 2(4) prohibits unilateral, as opposed to col-
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ever, have obviously accepted the view that the term “Pur-
poses” was not meant to prohibit uses of force that promote
one U.N. purpose even though its promotion may be incon-
sistent with another purpose. Any argument in favor of the
balancing test, then, must start with the proposition that in
specific cases, Article 2(4) may not prohibit the use of force
as long as such use promotes one of the Organization’s pur-
poses.

Various arguments may be advanced to support this
proposition.® Its textual plausibility, however, turns on two
points: first, whether refraining from force in order to pro-
mote peace may at times be inconsistent with other *“Pur-
poses” that the use of force may well advance; and second,
whether the Charter provides any guidance concerning the
permissibility of the unilateral use of force to promote such
other purposes. If any of the U.N.’s purposes are inconsis-
tent under some circumstances with refraining from the use
of force, then perhaps the conflicting purposes of Article 1
must be balanced.#® If, however, the balancing test applies
only to acts and not to omissions (such as refraining from the
use of force), then whether the Charter addresses the per-
missibility of unilateral acts of force promoting purposes of
the Organization becomes decisive.

lective, intervention); ¢f. also Farer, supra note 24, at 27-36 (analyzing vari-
ous interpretations of Article 2(4) by other scholars); Fonteyne, supra note
22, at 216-18 (citing arguments made in various U.N. General Assembly
debates about the legality of intervention).

48. See, e.g., Reisman, supra note 23, at 168-76 (citing legal and policy
arguments in favor of “humanitarian intervention” based on, for example,
the Universal Declaration of Human Rights, the Convention on the Pre-
vention and Punishment of the Crime of Genocide, and the United Na-
tions Charter Preamble and various Articles).

49. Article 2 appears to be directed at action alone. Its opening sen-
tence (“The Organization and its Members, in pursuit of the Purposes
stated in Article 1, shall act in accordance with the following Principles”)
provides that members shall “act” in accord with several principles, in-
cluding that of paragraph 4 to refrain from the *“threat’ or ‘‘use” of force.
Nothing is said about the permissibility of a decision not to use force. Fur-
ther, Article 1 has the same thrust. It characterizes the purposes of the
United Nations in terms suggesting action. The purposes stated in the
opening paragraph are to “take” collective measures to maintain peace; in
the second paragraph, to “take” measures to strengthen peace; in the
third, to ‘“achieve international cooperation” in solving international
problems; and in the fourth, to “be a center” for harmonization.
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The precise terms of Articles 55 and 56 provide some
guidance on this latter point. Article 55 reads:

With a view to the creation of conditions of stability

and well-being which are necessary for peaceful and

friendly relations among nations based on respect

for the principle of equal rights and self-determina-

tion of peoples, the United Nations shall promote:

(@) higher standards of living, full employ-
ment, and conditions of economic and social pro-
gress and development; .

(b) solutions of international economic, social,
health, and related problems; and international cul-
tural and educational cooperation; and

(c) universal respect for, and observance of,
human rights and fundamental freedoms for all
without distinction as to race, sex, language, or reli-
gion.

Article 56 states: “All Members pledge themselves to take
joint and separate action in cooperation with the Organiza-
tion for the achievement of the purposes set forth in Article
55.”

While Article 56 authorizes joint as well as separate “ac-
tion”—*“action” is undefined—to achieve the purposes in
Article 55, the action must be “in cooperation with the Or-
ganization.” Thus, even if “action” includes the use of mili-
tary force, these sections suggest that such force cannot be
wholly unilateral.5° Still, this analysis does not answer the
question of whether there are circumstances under which the
failure to act would be inconsistent with a purpose of the
United Nations.

The question of whether Article 1 states a purpose with
which the use of force to remove military hardware or to ter-
minate military operations in transnational space can be said
to be not inconsistent is significant. The language of Article
1(1) calls for the resolution of international disputes in con-
formity with ‘“justice and international law.”?! Do the
quoted words support a targeted state’s use of force to re-

50. See L. GoopricH, E. HAMBRO & A. SIMONS, supra note 37, at 371-82.
But see Reisman, supra note 23, at 175 (states may act “'singly . . . in hu-
manitarian intervention”).

51. See supra note 18 (for text of Article 1(1)).
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move objects or terminate activities that violate international
law?52 This argument seems plausible since the force is di-
rected at restoring compliance with those elements of justice
and international law reflected in relevant international
agreements. Examined in light of controlling legal princi-
ples, however, the argument is unpersuasive.

Article 1(1)’s reference to “‘justice and international
law” merely points out the requisite character of the terms of
a peaceful resolution to an international dispute. Appar-
ently, the language was not intended to suggest that securing
“justice and international law” is, like the promotion of
human rights under Article 1(3), one of the United Nations’
many “Purposes.” The location in the text of the phrase
“justice and international law” makes this clear.53 Yet even
if “justice and international law” is read as a purpose of the
United Nations, it is difficult to argue that this purpose may
be balanced against the maintenance of peace. Indeed, the
discussions surrounding the adoption of Article 1(1) indicate
that attempts at the 1945 San Francisco Conference to draft
Article 1(1) so as to permit such a reading failed.>4

52. See J. STONE, AGGRESSION AND WORLD ORDER 100-01 (1958) (argu-
ing that states may still use force as a means of vindicating rights); J.
Stong, OF Law, supra note 23, at 2-10 (criticizing the restrictive view of
Article 2(4) that the use of force is prohibited).

53. Article 1(1) provides that the first purpose of the United Nations is
the maintenance of peace. See supra note 18. That purpose is to be accom-
plished through (a) collective measures that prevent and remove threats to
the peace or that suppress aggression or other breaches of the peace; and
(b) the adjustment or settlement of international disputes by peaceful
means ‘“‘in conformity with the principles of justice and international law.”
The phrase “justice and international law” is part and parcel of the Arti-
cle’s reference to the adjustment or settlement of international disputes by
peaceful means. “Justice and international law” are components of the
adjustment or settlement; pursuit of them out of the context of a peaceful
resolution to an international dispute is, therefore, not a purpose of the
United Nations. See also infra text accompanying notes 167-69, which indi-
cates that the phrase “justice and international law” was adopted as part of
a textual arrangement involving the reference to “justice” in Article 2(3)
(“All members shall settle their international disputes by peaceful means
in such a manner that international peace and security, and justice, are not
endangered.”). Apparently, both phrases were intended to safeguard
against the settlement of a dispute by an accommodation, such as the 1938
Munich appeasement, that would result in injury to weak nations.

54. For text of Article 1(1), see supra note 18. Neither the proposal to
insert the word “justice” between the phrases “peace and security” and
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Hence, whether the Charter’s reference to “justice and
international law” states a purpose of the United Nations,
and if so, whether that purpose may be balanced against the
maintenance of peace, are questions to which affirmative an-
swers cannot be easily developed.?5 Complications therefore
arise in any attempt to show that the use of force to remove
objects or terminate activities that violate international law is
permissible because it promotes a purpose of the United Na-
tions. Thus, to justify the use of force against a perceived
imminent threat of attack or an action that threatens to cre-
ate military instability, reference must be had to the doc-
trines of anticipatory self-defense and self-help reprisal. The
only situation in which it would not be necessary to draw on
these doctrines might involve a nation undertaking the clan-
destine removal of military objects. In this case, removal
would not involve the use of “force,” and therefore would
not fall within the prohibition of Article 2(4).

III. ANTICIPATORY SELF-DEFENSE

Customary international law has long recognized the
right of a state to use military force in anticipation of an
armed attack. In 1841, Secretary of State Daniel Webster
wrote to the British Minister to the United States concerning
The Caroline incident, and stated that the doctrine was appli-
cable whenever the “necessity of self-defense [is] instant,
overwhelming, leaving no choice of means, and no moment
for deliberation.”%® The doctrine was subsequently invoked

“and to that end” (19 for, 12 against), nor the proposal to insert the lan-
guage “in conformity with the principles of justice and international law™
at that same location (19 for, 15 against) achieved the two-thirds majority
needed for adoption. See Doc. 944, 1/1/34(1), 6 U.N.C..O. Docs. 446
(1945); Doc. 926, 1/1/36, 6 U.N.C.1.O. Docs. 422-23 (1945); Doc. 885, I/
1/34, 6 U.N.C.I.O. Docs. 393-95 (1945); Doc. 742, 1/1/23, 6 U.N.C.L.O.
Docs. 318 (1945). For the same reason, Commission 1 of the Conference
rejected by a vote of 21 to 21 an Egyptian proposal to insert the language
“in conformity with the principles of justice and international law" at that
same location. The Commission then unanimously adopted the language
of Committee I, language that ultimately became Article 1(1). Doc. 1187,
1/13, 6 U.N.C.1.O. Docs. 203 (1945); Doc. 1179, 1/9/(1), 6 U.N.C.LO.
Docs. 245-46 (1945).

55. See supra text accompanying notes 45-50.

56. Letter from Mr. Webster to Mr. Fox, Apr. 24, 1841, reprinted in 29
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during border skirmishes after World War I57 and again fol-
lowing the Second World War in the judgments of the Inter-
national Military Tribunal for the Far East58 and the Nurem-
berg Trial of War Criminals.59

The adoption of Article 5150 of the Charter, howevef",
raised questions about the continued legality of anticipatory
self-defense. Article 51 recognizes the right to use force in
self-defense, but only “if an armed attack occurs.” Some
scholars contend that Article 51 thus eliminates the custom-
ary right to use force in anticipation of an armed attack.6!
They find support in both the Charter’s general call for
peaceful resolution of international disputes and specific
prohibition of Article 2(4) on the use of force.

Several arguments lend some support to the contention
that the doctrine of anticipatory self-defense lacks continued
legitimacy in the post-Charter world. Each merits attention,
given that a state may well invoke the doctrine if it perceives
that another state’s deployment of military objects or con-
duct of military manuevers in a transnational spatial area is
posing an imminent risk to its national security.62 Since the
invocation of the doctrine and consequent use of force could
lead to monstrous levels of destruction, it is important to an-
alyze anticipatory self-defense from both a legal and a policy
perspective. After all, of what use is a conclusion that the
law requires a certain kind of behavior if actual conduct is
likely to be inconsistent with the law?

BRIT. & FOREIGN ST. PaPERS 1129, 1138 (London 1857). See generally Jen-
nings, The Caroline and McLeod Cases, 32 Am. J. INT'L L. 82 (1938).

57. See I. BROWNLIE, supra note 22, at 257.

58. Judgment of the International Military Tribunal for the Far East 994
(1948), cited in M. McDoucaL & F. FELICIANO, supra note 23, at 231-32
(upholding anticipatory self-defense by the Netherlands against Japan).

59. OrricE oF U.S. CHIEF OF COUNSEL FOR PROSECUTION OF AX1s CRIM-
INALITY, NAZI CONSPIRACY AND AGGRESSION: OPINION AND JUDGMENT 36-
38 (1947), discussed in W. Bistop, INTERNATIONAL Law: CASES AND MATERI-
aLs 918 (3d ed. 1971) (rejecting Germany’s reliance on anticipatory self-
defense as justification for attacking Norway not on the basis of any objec-
tion to the notion of justification but on the facts).

60. For the text of Article 51, see supra note 13.

61. See supra note 22 and accompanying text.

62. Whether such objects or activities in fact pose imminent risks will
be explored infra text accompanying notes 277-376.
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A. Article 51 and Anticipatory Self-Defense: An Assessment
of the Law

1. The Text of Article 5163

Article 51 begins: “[n]othing in the present Charter
shall impair the inherent right of individual or collective self-
defense if an armed attack occurs.” Some scholars therefore
argue that Article 51 limits the use of self-defense to situa-
tions in which an actual armed attack is in progress.6* A
thorough reading of Article 51 does not support this conclu-
sion.5> Article 51’°s provision for the right of self-defense in
response to an armed attack does not in and of itself mean
that no similar right exists in response to something short of
an actual attack. Such a limitation can be determined only by
reference to other Charter provisions.6¢ Furthermore, other
official language texts of Article 51 support a broader read-
ing.6? For example, the French text states: ‘“‘dans un cas ol
un Membre des Nations Unies est I'objet d’'une agression
armée,” (“in a case where a United Nations Member is the
object of an armed aggression”); the Spanish text, “en caso
de ataque armado” (“in a case of armed attack”). While
both encompass responses to actual armed attacks, neither is
limited thereto.58

2. The Travaux Préparatoires, Negotiating Background, and
Relation to Article 2(4)

The travaux préparatoires of Article 51 provide additional
reason for concern regarding the continued validity of antici-

63. See supra note 13.

64. L. HENKIN, supra note 22, at 141 (“The fair reading of Article 51
permits unilateral use of force only in a very narrow and clear circum-
stance. . ."); see also 1. BROWNLIE, supra note 22, at 275-76; NinGi¢, supra
note 22, at 69 (relying on the canon exceptiones sun! striclissimae interprelationes
and arguing that retaliation allowed only when armed attack occurs).

65. See D. BoweTT, supra note 20, at 188-89; McDougal, The Soviet-Cu-
ban Quarantine and Self-Defense, 57 AmM. J. INT'L L. 597, 599-600 (1963);
Waldock, supra note 23, at 497-98.

66. See infra text accompanying notes 69-90.

67. See Waldock, supra note 23, at 497.

68. On the French text, see Mallison & Mallison, The Israeli Aerial Attack
of June 7, 1981, Upon the Iraqi Nuclear Reactor: -ggression or Self-Defense?, 15
Vanp. J. TransNaTL L. 417, 420-21 (1982). See also A. Tromas & A.
THoMAS, NON-INTERVENTION 123 (1956).

Imaged with the Permission of N.Y.U. Journal of International Law and Politics



100 INTERNATIONAL LAW AND POLITICS [Vol. 17:78

patory self-defense. Specifically, the travaux préparatoires con-
tain little language approving the use of force in response to
the imminent threat of attack.6® Had Article 51’s reference
to self-defense “if an armed attack occurs” not been in-
tended to eliminate the preexisting right to act in anticipa-
tion, some effort to have the fravaux capture that fundamen-
tal point would have seemed natural. The failure of the
travaux to do so, therefore, is somewhat suggestive.
Although this reasoning is logical, several pieces of in-
formation put the absence of such a reference in the travaux
in better perspective. Principally, Article 51’s inclusion in
the Charter was to accommodate the system of international
security envisioned by the Charter with that of the inter-
American system of mutual defense,?® a system based on the
Declaration of Lima (1938),7! the Act of Havana (1940),72
the Act of Chapultepec (1945),7 and the then-anticipated
Inter-American treaty of reciprocal assistance (1947).7¢ The
objective was to ensure that regional defense organizations
would be permitted to engage in forceful collective self-de-
fense even where the U.N. Security Council was unable to
authorize such action as a result of the exercise of a perma-
nent Council member’s veto power.”> In adopting Article
51, the framers did not intend to create a right of self-de-

69. L. HENKIN, supra note 22, at 141 (“Nothing in the history of [Article
51’s] drafting (the travaux préparatoires) suggests that the framers of the
Charter intended something broader than the language implied.”).

70. L. GoopricH, E. HAMBRO & A. SIMONS, supra note 37, at 342.44;
McDougal, supra note 65, at 599.

71. Declaration of Lima, Dec. 24, 1938, reprinted in 3 TREATIES AND
OTHER INTERNATIONAL AGREEMENTS OF THE UNITED STATES OF AMERICA
1776-1949, at 534 (Bevans 1968).

72. Act of Havana, July 30, 1940, 54 Stat. 2491, E.A.S. No. 199.

73. Act of Chapultepec, Mar. 8, 1945, 60 Stat. 1831, T.I.A.S. No. 1543.

74. Inter-American treaty of reciprocal assistance, Sept. 2, 1947, 62
Stat. 1681, T.I.A.S. No. 1838, 21 U.N.T.S. 77.

75. The veto of any permanent Security Council member prevents that
body from acting. See D. BoweTT, supra note 20, at 297-99; Mallison, Lim-
ited Naval Blockade or Quarantine-Interdiction: National and Collective Defense
Claims Valid Under International Law, 31 Geo. WasH. L. Rev. 335, 362
(1962). A veto would have effectively prevented any forceful acts of self-
defense, since under Chapter VIII(C)(2) of the Dumbarton Oaks Proposal
forceful measures (even in self-defense) could not have been taken *‘with-
out the authorization of the Security Council.” See L. GoopricH, E. HAM-
BRO & A. SIMONS, supra note 37, at 669, 672, citing Proposals for the Establish-
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fense which would not otherwise have existed.?¢ They
merely intended to assure that the right could be exercised
by regional defense organizations without the prior approval
of the Security Council.

Having established that the absence of a reference to an-
ticipatory self-defense in the travaux of Article 51 should not
be seen as evidence of the elimination of that customary
right, Article 2(4)’s effect on the right remains to be ex-
amined. Article 2(4) is relevant here as a result of the open-
ing language of Article 51. That language—*[n]othing in
the present Charter shall impair the inherent right of individ-
ual or collective self-defense if an armed attack occurs”—
does not deal with self-defense in response to something
short of an actual armed attack. Other Charter provisions,
however, may restrict the use of defensive force. The most
obvious is Article 2(4).77 But there appear to be several rea-
sons why that Article should not be read as affecting the cus-
tomary right of anticipatory self-defense.

First, the text of Article 2(4) prohibits both the use and
threat of force. As a consequence, to avoid the existence of a
lacuna between prohibited force under Article 2(4) and ex-
plicitly permitted self-defense under Article 51, defensive
measures in anticipation of an armed attack should be per-
missible.”8

Secondly, Article 2(4) provides, in part, that “Members

ment of a General International Organization, Dumbarton Qaks, Washington, X1
DEep’T ST. BULL. 368 (Oct. 7, 1944).

76. Article 51 describes this right as “inherent”. See L. GOODRICH, E.
HamsRro & A. SIMONS, supra note 37, at 344. On the need to state inherent
rights, compare statement by Secretary of State Kellogg to the U.S. Am-
bassador to France, Mr. Herrick, in connection with the Kellogg-Briand
Pact of 1928 (Apr. 23, 1928), reprinted in U.S. DEP'T OF STATE, I FOREIGN
RELATIONS OF THE UNITED STATES 36-37 (1928). On the significance of the
right’s inherent nature and anticipatory self-defense, compare A. THOMAS
& A. THoMas, supra note 68, at 123-24,

77. On whether restrictions in the form of pre-conditions exist, see in-
fra text accompanying notes 196-97, for a discussion of peaceful setue-
ment of disputes.

78. For support for the conclusion that such anticipatory self-defense
should be permissible, see D. BOWETT, supra note 20, at 191-92. See also
McDougal, supra note 65, at 600 (“a decent respect for balance and effec-
tiveness would suggest that a conception of impermissible coercion, which
includes threats of force, should be countered with an equally comprehen-
sive and adequate conception of permissible or defensive coercion™).
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shall refrain . . . from the threat of use of force against the
territorial integrity or political independence of any state

. .79 As a result, to the extent that the use of anticipa-
tory force is in fact defensive, such force is not used
“against” the other state’s territorial integrity or political in-
dependence and is thus not contrary to the letter of Article
2(4).80 What cannot be ignored, however, is that such force
is inconsistent with the Charter’s purpose of maintaining
peace and, thus, prohibited by Article 2(4)’s concluding
clause (“in any other manner inconsistent . . .”’). But as
noted earlier, Article 2(4) was not intended to jeopardize le-
gitimate self-defense.®! Indeed, the Report of Rapporteur of
Committee 1 to Commission I states that under Article 2(4),
“self-defense remains admitted and unimpaired.”’®2 This lan-
guage, unanimously adopted in the subsequent report to the
Plenary Session,®3 suggests that the drafters of Article 2(4)
intended to preserve the customary right of self-defense, not
restrict it.3¢ How else could self-defense “remain” and be
left “unimpaired’’?

The final reason for not reading Article 2(4) as impair-
ing the customary right of anticipatory self-defense is that
departures from or alterations in customary international law
are not lightly to be presumed.85 This is particularly wise
when the failure of the Charter and accompanying negotiat-
ing documents to indicate unequivocally the rejection of the
customary right is conjoined with the kind of currently ex-
isting political stalemate between East and West.86

79. For complete text of Article 2(4), see supra note 16.

80. See D. BOWETT, supra note 20, at 152; J. SToNE, OF LAw, supra note
23, at 24-26.

81. See supra text accompanying notes 36-43.

82. Doc. 885, 1/1/34, 6 U.N.C.1.O. Docs. 400 (1945) (emphasis ad-
ded).

83. Doc. 1179, 1/9(1), 6 U.N.C.I.O. Docs. 247 (1945).

84. D. BowerTT, supra note 20, at 188.

85. Id.

86. The East-West stalemate has rendered the United Nations virtually
incapable of taking the kind of collective measures required to prevent or
remove threats to international peace. To permit casually the elimination
of the customary right of anticipatory self-defense under such circum-
stances would risk unnecessary violence. Some have argued that if it is
assumed that Articles 2(4) and 51 eliminate anticipatory self-defense, the
United Nations’ inability to take effective collective measures means that
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3. Relation to Article 2(3)87

The relationship among the various Articles of the Char-
ter provides further evidence supporting concern about the
continued legitimacy of anticipatory self-defense. When Ar-
ticles 2(4) and 51 are read in conjunction with Article 2(3),
Article 2(3)’s requirement that *“[a]ll members shall settle
their international disputes by peaceful means” suggests that
forceful measures of dispute resolution are always prohib-
ited, unless in response to actual armed attack.88 The ab-
sence of a rejection of the customary right of anticipatory
self-defense in either the text or the travaux préparatoires of
Article 51 is less persuasive support for the continued valid-
ity of anticipatory self-defense in light of Article 2(3)’s ex-
press requirement. Indeed, Article 2(3) may be read to con-
tradict any evidence supporting anticipatory self-defense and
to enunciate the Charter’s principal limitation on the use of
force (with Article 51 providing the only exception thereto).

Nevertheless, it is one thing to argue that Article 2(3)
dictates peaceful dispute resolution, but quite another to
conclude that all uses of force, except those in response to
actual armed attack, are prohibited. Article 2(3) is undoubt-
edly a logical corollary of Article 2(4),%° but Article 2(3) fo-
cuses on how “disputes” are to be resolved, while Article
2(4) focuses on which uses or threats of “force” are prohib-
ited. The placement of the language of Article 2(4) after Ar-
ticle 2(3) is probative in this regard. Yet, if Article 2(3)’s di-
rective means that all uses of force not expressly permitted
by Article 51 are prohibited, it would be difficult to explain
why Article 2(4) follows with an arguably less inclusive prohi-
bition specifically relating to “force.”?® The rational expla-
nation seems to be that Article 2(4) follows Article 2(3) be-
cause Article 2(4) alone determines the parameters of per-
missible “force.”

the power to use anticipatory self-defense merely reverts to the member-
states. See, e.g., W. FRIEDMAN, THE CHANGING STRUCTURE OF INTERNA-
TIONAL Law 259-60 (1964).

87. For text of Article 2(3), see supra note 19.

88. J. Stong, OF Law, supra note 23, at 2 (noting that others have de-
veloped this argument).

89. L. GoobricH, E. HaMBRO & A. SIMONs, supra note 37, at 41.

90. J. StonE, OF Law, supra note 23, at 5.
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4. FEvidence Oulside the Charter

In addition to indications in the Charter suggesting that
doubts about the continued viability of the doctrine of antici-
patory self-defense are unpersuasive, several non-Charter
sources also provide evidence, though substantially more
equivocal, that tends toward the same conclusion. In the
Corfu Channel Case,®! the International Court of Justice (here-
inafter 1.CJ.) rejected the argument that four British war-
ships had violated Albania’s sovereignty by moving through
Albanian waters with their guns at action station. The 1.C,].
explained that British warships lawfully sailing in the same
area had earlier been attacked by Albania.?2 Although the
opinion can be read as raising the possibility that the use of
force in anticipation of an imminent attack might be permis-
sible,%3 the failure of the Court to discuss the matter in the
context of Articles 2(4) and 51 suggests that such a reading
goes too far. The failure of the British to plead self-de-
fense,®* and the fact that the British never actually took pre-
ventive action against Albanian shore batteries bolsters thus
conclusion.9>

Similarly, the 1946 report of the United Nations Atomic
Energy Commission is also ambiguous on the issue of antici-
patory self-defense. That report states that, because of the
destructive force of nuclear weapons, “‘grave’ violations of
arms control agreements might “give rise to the inherent

91. Corfu Channel (UK. v. Alb.), 1949 1.CJ. 4 (Judgment of Apr. 9,
1949).

92. Id. at 31.

93. Waldock, supra note 23, at 500-01. The Case Concerning United
States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 1.C ]. 3,
43 (Judgment of May 24, 1980), is more helpful on the legality of interven-
tion to rescue nationals and, perhaps, reprisals to remedy violations of
international law. Judge Morozov, dissenting in U.S. v. Iran, 1980 1.C . at
56-57, expresses his view on self-defense when he notes that the U.S. res-
cue mission was an “invasion,” legally justifiable only on the basis of “‘an
armed attack” of which “there is no evidence that any . . . had occurred
against the United States.”

94. Reply of the United Kingdom (U.K. v. Alb.), 1950 I.C.J. Pleadings
(2 Corfu Channel) 241, 293 (Reply dated Mar. 26, 1948). The plea of the
British agent, Sir Eric Beckett, was that the passage of the four warships on
Oct. 22, 1946, was fully within the right of innocent passage. Id. at 301-02,

95. See 1. BROWNLIE, supra note 22, at 277.
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right of self-defense recognized in Article 51.”96 Although
the report suggests a possible right of anticipatory self-de-
fense,%7 it does not clearly state that “grave” violations in-
clude actions preliminary to the actual movement of weap-
ons toward a targeted state.98 The report’s approval of an-
ticipatory self-defense, therefore, is not necessarily incon-
trovertible.

These ambiguities notwithstanding, state practice since
the adoption of the Charter has been consistent with the
continued validity of anticipatory self-defense.?? Similarly,
United Nations General Assembly Resolution 3314, which
contains the Consensus Definition of Aggression,!0 leaves
open the possibility of the right’s existence.!®! Article 6 of
the Resolution provides that “[n]Jothing in the Definition
shall be construed as in any way enlarging or diminishing the
scope of the Charter, including provisions concerning cases in
which the use of force is lawful.’1°2 But the inferential signifi-

96. U.S. DeP’T OF STATE, Pus. No. 2737, First REPORT OF THE UNITED
NaTtioNs AtoMic ENErRGY COMMISSION TO THE SECURITY CounciL 22
(1946), cited in 5 M. WHITEMAN, DIGEST OF INTERNATIONAL Law 980 (1965).

97. See Waldock, supra note 23, at 498.

98. Nor is this point made any more clearly in U.S. DEP'T OF STATE,
Pus. No. 2702, Unrreb STATES MEMORANDUM No. 3, DeaLING WITH THE
REeLATIONS BETWEEN THE ATOMIC DEVELOPMENT AUTHORITY AND THE OR-
GANS OF THE UNITED NaTtions, SusMITTED TO SusB-CoMMITTEE No. 1 oF
THE UNITED NaTIONS ATOMIC ENERGY, App. No. 16, 160, 164 (1946), cited
in 5 M. WHITEMAN, DIGEST OF INTERNATIONAL Law 980 (1965). That docu-
. ment states that under modern conditions an “armed attack” is “some-
thing entirely different from what it was prior to the discovery of atomic
weapons.” Id. As aresult, “attack” should include “not simply the actual
dropping of an atomic bomb, but also certain steps in themselves prelimi-
nary to such action.” (Empbhasis added.) Id. Steps “preliminary” to the
dropping could mean starting the weapons in the direction of the targeted
state. It does not necessarily mean earlier steps. For additional criticism
of using the Atomic Energy Commission report to support anticipatory
self-defense, see 1. BROWNLIE, supra note 22, at 276-77.

99. Sez D. BOWETT, supra note 20, at 188-89; sce also Fonteyne, supra
note 22, at 212-13 (arguing that Western states have continued to assert
the right in United Nations organs).

100. G.A. Res. 3314, 29 U.N. GAOR Supp. (No. 31) at 142, U.N. Doc.
A/9631 (1974).

101. See Stone, Hopes and Loopholes in the 1974 Definition of Aggression, 71
AM. J. INT'L L. 224, 243-46 (1977) (“little or no interest” in dealing with
the lawfulness of anticipatory self-defense).

102. G.A. Res. 3314, supra note 100, art. VI, at 142 (emphasis added).
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cance of both state practice and the Resolution is questiona-
ble because the United Nations has never explicitly approved
the right of anticipatory self-defense in any of its delibera-
tions.103

In sum, then, the clearest legal evidence supporting the
right of anticipatory self-defense is found in the Charter it-
self. Evidence outside the Charter, although instructive, is
inconclusive.

B. Anticipatory Self-Defense: A Policy Assessment

There is no doubt that inherent in the recognition of a
right of anticipatory self-defense lies the possibility of nu-
clear annihilation precipitated by a mistaken assessment of
the imminence of an attack.!° On the other hand, it is logi-
cal to suppose that if the right is not recognized, innocent
and law-abiding nations might become “sitting ducks,” enti-
tled to respond only after the time for effective action has
passed.195 True, deterrence based on second-strike retalia-
tory capability militates against this latter possibility.106 If a
nation can absorb a nuclear strike and emerge with sufficient
second-strike capability to devastate its opponent’s urban
and industrial centers, nuclear war will be deterred without
need for a right to preempt an imminent attack.19? Current

103. R. HiGGINs, supra note 29, at 200-04 (covering 1945-1961);
Fonteyne, supra note 22, at 211-12 (covering 1961-1971). For commen-
tary on two relatively recent episodes in which the United Nations refused
to approve claims to anticipatory self-defense, see S. MALLisON & W. MAL-
LISON, ARMED CONFLICT IN LEBANON, 1982: HUMANITARIAN LAw IN A REAL
WoRLD SETTING 19-34 (1983) (June 1982 Israeli mission into Lebanon);
Mallison & Mallison, supra note 68, at 434-41 (Israeli attack on nuclear
reactor in Baghdad, Iraq). It is not clear, however, whether the United
Nations did not approve the claims because it objected to the notion of
anticipatory self-defense, or because the claims failed to meet the custom-
ary international law requisites for anticipatory self-defense.

104. See L. HENKIN, supra note 22, at 142 (“Surely today’s weapons
render it even more important that nations should not be allowed to cry
‘vital interests’ or ‘anticipatory self-defense’ and unleash the fury.”)

105. See McDougal, supra note 65, at 601; Schwebel, Aggression, Interven-
tion and Self-Defense in Modern International Law, 136 RECUEIL DES CouRrs
411, 481; Waldock, supra note 23, at 498.

106. R. ALDRIDGE, THE COUNTERFORCE SYNDROME: A GUIDE To U.S.
NucLEAR WEAPONS AND STRATEGIC DocCTRINE 1-2 (1979) (second-strike ca-
pability deters occurrence of first-strike).

107. L. HENKIN, supra note 22, at 142. Henkin characterizes United
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thought on nuclear strategy, however, suggests that this ap-
proach could be fatally flawed. The following subsections on
current nuclear strategy explore this possible flaw.

1. Second-Strike Capability: Where Do We Stand?

In the years of increasing East-West tensions immedi-
ately following the Second World War, deterrence was based
on the theory of “balanced collective forces.”!%8 According
to this theory, the likelihood of conflict diminishes in direct
relation to both the size of the standing armies of the Soviet
Union and the United States, and the willingness of those
nations to use armed force.109

In the 1950s, the United States achieved nuclear superi-
ority vis-a-vis the Soviet Union through the production of
thermonuclear weapons and accompanying long-range deliv-
ery systems, primarily in the form of B-47 and B-36 strategic
bombers.!1® This led to a new theory of deterrence, one
based on “massive retaliation,”” which called for unrestrained
nuclear response to threatening Soviet military activity.!!!

The impact of the United States’ position of nuclear su-
periority became evident to the Soviets during the Cuban
missile crisis in the fall of 1962.112 The Soviets reacted by
embarking on an ambitious strategic build-up to increase the
number, accuracy, and destructive capability of their own
land-based intercontinental ballistic missile (ICBM) force.!!3
By the latter half of the 1960s, the United States was begin-
ning to perceive the effects of this Soviet effort. Realizing
that soon it would no longer enjoy strategic nuclear superi-
ority, the United States abandoned the doctrine of massive

States strategic policy: “The argument that ‘anticipatory sclf-defense’ is
essential to United States defense is fallacious. The United States relics
for its security on its retaliatory power, and primarily on its second strike
capability.” Id.

108. Bundy, Kennan, McNamara & Smith, Nuclear Weapons and the Atlantic
Alliance, 60 ForReIGN AFF. 753, 754 (1982) (arguing no “first use™).

109. The “Balance of Power” theory is synonymous and is similarly de-
fined. See J. SPANIER, GAMES NATIONS Pray 124-25 (1972).

110. N. POLMAR, STRATEGIC WEAPONS: AN INTRODUCTION 27-28 (1975).

111. See S. HunTINGTON, THE COMMON DEFENSE: STRATEGIC PROGRAMS
1IN NaTioNAL Povrrrics 74-85 (1961).

112. Nitze, Assuring Strategic Stability in an Era of Détente, 54 FOREIGN AFF.
207, 214-16 (1976).

113. 1979 ACIS, supra note 4, at 51.
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retaliation in favor of that of “mutual assured destruction”
(MAD).114 MAD relied on both the United States and the
Soviet Union possessing sufficient nuclear firepower to
threaten large-scale elimination of cities and industrial cen-
ters even after sustaining a first strike. With neither side ca-
pable of initiating a nuclear attack without sustaining unac-
ceptable losses, the balance of terror resulted in deterrence.

During the first half of the 1970s, a large number of
ICBM:s in both the United States and the Soviet Union were
scheduled to be fitted with multiple independently targeted
reentry vehicles (MIRVs), a move which would increase the
number of warheads that could be delivered by each
ICBM.!15 Technological advances in ICBM navigation sys-
tems suggested that over roughly the same time period there
would be dramatic improvements in the accuracy of the war-
heads.!'¢ The increasing number of accurate MIRVed war-
heads coming on line in the Soviet Union during the 1970s
and 1980s caused concern in the United States about
whether MAD could continue to provide a basis for deter-
rence. It was thought possible that if at some point during
the 1980s, the Soviet Union were to launch a first-strike
against only the United States’ land-based ICBMs, the Soviet
Union would be capable of destroying a substantial number
of the U.S. missile force, while using considerably less than
all of its own strategic forces.!!? If that first-strike were suc-

114. See R. ALDRIDGE, supra note 106, at 2.

115. See 1979 ACIS, supra note 4, at 55.

116. Id. at 58-60.

117. See R. ALDRIDGE, supra note 106, at 3 (noting that some strategists
have theorized that the Russians might *launch an attack on U.S. missile
silos but hold back a sizeable portion of their silo-based missile force to
deter the United States from retaliating against Soviet cities”’); Lehman &
Hughes, “Equivalence” and SALT II, 20 ORBIS: ]J. WorLp Arr. 1045, 1048
(1977) (commenting on the SALT II accord, the authors hypothesize that
if Soviet missile throw-weight is coupled with MIRV technology, the Sovi-
ets *“could destroy a major portion of our land-based ICBMs in a surprise
first-strike and still retain substantial missile forces for post-attack deter-
rence”); see also Reflections on the Quarter: Judging SALT 11, 23 ORBIS: ]J.
WORLD AFF. 251, 253 (1979) (during 1982-1985, the Soviets could destroy
90 percent of U.S. ICBMs, the most important component of the U.S. stra-
tegic triad, by firing only one-third of its large and increasingly accurate
MIRVed ICBMs). On comparable Soviet vulnerability to U.S. attack, sec
Lehman & Hughes, supra, at 1048 (*‘because of the inferior throw-weight
of the U.S. land-based ICBM force, and because much of the U.S. MIRV
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cessful enough to deprive the United States of a sufficient
number of ICBMs to threaten those land-based missiles held
in reserve by the Soviets, the United States would be forced
to choose between capitulation and using its much less accu-
rate submarine launched ballistic missiles (SLBMs) to launch
a second-strike against Soviet urban and industrial cen-
ters.118

The mid-1970s was a period of much debate about the
consequences and acceptability of this choice. MAD sup-
porters suggested that the threat of a second-strike against
Soviet urban and industrial centers was sufficient to deter a
Soviet first-strike against U.S. strategic systems.!!? Oppo-
nents countered that the second-strike would provide “mini-
mum deterrence” at best.!20 Other critics noted that U.S.
“self-deterrence” would give the Soviets a theoretical war-
winning capability,!2! because a second-strike would assure

capability is currently in the less accurate SLBM force, the United States
would not have a similar [silo-killing] capability vis-a-vis Soviet land-based
missiles.”). Regarding when such a U.S. capability might exist, compare
Lodal, 4ssuring Strategic Stability: An Alternative View, 54 FOREIGN AFF. 462,
465 (1976) (“the technology is clearly in hand to permit both sides to ob-
tain [silo-killing] accuracies better than 0.1 nautical miles in the late
1980°s. . .”") with Lodal, SALT II and American Security, 57 FOREIGN AFF.
245, 257 (1978-1979) (“By [the mid-1980s,] the U.S. land-based missile
force will be able to destroy 80 to 90 percent of the Soviet land-based
MIRVed missile force in a preemptive strike. . .”) [hereinafter cited as
Lodal, SALT II]. Some experts dispute whether the U.S. MX (or “Missile
Experimental’’) will have a silo-killing capability. See Jane's Says MX Missiles
May Lack Power to Destroy Soviet Silos, Tulsa World, Dec. 20, 1984, at B2, col.
1.

118. Reflections on the Quarter, supra note 117, at 253-54. See infra notes
334-35 (while cruise missiles can destroy Soviet ICBM silos and, therefore,
might permit the United States to avoid the choice between capitulation
and counter-city strikes, significant problems exist in actually delivering
the cruise missiles to targets in the Soviet Union).

119. Lehman & Hughes, supra note 117, at 1047 (noting that this is the
assessment of what constitutes “strategic [or essential] equivalence” under
MAD).

120. Nitze, supra note 112, at 227 (“the United States is moving toward a
posture of minimum deterrence”).

121. See Nitze, supra note 112, at 227. According to some, however, any
victory flowing from such a Soviet capability would be purely theoretical.
Sagan, in Nuclear War and Climatic Catastrophe: Some Policy Implications, 62
ForeIGN AFr. 257, 292 (1983-1984), observes that the climatic changes
produced from a first-strike, such as that mentioned by Nitze, may exter-
minate all life as we know it. See also Comment and Correspondence, 62 For-
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retaliatory destruction by the Soviets of U.S. urban and in-
dustrial centers.!22 To restore security, it was argued that
deterrence should be founded on “flexible” or “limited” re-
sponse, rather than second-strike capability. The “flexible”
response theory meant improving the ability of U.S. strategic
systems to survive a Soviet first-strike,'2® and enhancing
those systems so that U.S. ICBMs that survived such a first-
strike would be capable of destroying the land-based missiles
held in reserve by the Soviet Union.!2¢ With such systems in
place, “self-deterrence” would not pose a problem, because
the United States would have an option other than one call-
ing for the destruction of Soviet cities.!25

In the final years of the Carter Administration, contro-
versy swirled around the various weapons programs

EIGN AFF. 995-1002 (1984) (reflecting on Sagan’s theory). For an assess-
ment of Sagan’s conclusions, see Theory About “Nuclear Winter” Revised,
Tulsa World, Jan. 9, 1985, at A15, col. 2.

122. Lehman & Hughes, supra note 117, at 1049; Lodal, SALT II, supra
note 117, at 255-56.

123. See Gray, The Strategic Force Triad: End of the Road?, 56 FOREIGN AFr.
771, 785-89 (1978) (listing alternative mobile basing modes for MX);
Lodal, Assuring Strategic Stability, supra note 117, at 474 (agreeing with idea
of mobile ICBMs); Nitze, supra note 112, at 228-30 (suggesting emphasis
on Trident submarines, B-1 bombers, air defense capabilities, and mobile
ICBMs). Apart from these substantive improvements, some have advo-
cated that the U.S. adopt some form of a “launch-on-warning” doctrine.
See Reed, USAF in the Forefront of the C3 Revolution, 59 A.F. Mac. 62, 65 (July
1976); Widder, Launch-on-Warning: A Counter to the Arms Race, A.F.U. REv.,
Jan.-Feb. 1980, at 95. For a critique of launch-on-warning, see Gray, supra,
780-81.

124. See Nitze, supra note 112, at 227-28; see also Aldridge, MaRVs in
Sheep’s Clothing, NATION, Aug. 17, 1974, at 102-03 (discussing terminal gui-
dance warning navigation system); Downey, How to Avoid Monad-And Disas-
ter, 24 ForeIGN PoL’y 172 (1976) (discussing terminal guidance warhecad
navigation systems).

125. See Schlesinger, Flexible Strategic Options and Deterrence, 16 SURVIVAL
86, 89-90 (1974). Many have questioned the feasibility of limited nuclear
conflict. See Harold Brown, 1979 Der. DEP'T ANN. REP. 53 (dated Feb. 2,
1978) (limited strategic nuclear conflict); Bundy, Kennan, McNamara &
Smith, supra note 108, at 757 (limited tactical nuclear conflict); McNamara,
The Military Role of Nuclear Weapons: Perceptions and Misperceptions, 62 For-
EIGN AFF. 59, 72 (1983) (limited tactical nuclear conflict); see also Sakharov,
The Danger of Thermonuclear War, 61 ForeiGN Arr. 1001, 1006 (1983). As-
suming these questions about limited nuclear conflict are warranted, pos-
sessing a flexible response capability is arguably meaningless, since a first-
strike will rapidly escalate to full-scale nuclear war.
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designed to provide the United States with the “flexible re-
sponse” capability necessary to reduce the threat U.S. land-
based ICBMs were projected to face during the 1980s.126 In
the midst of this controversy, the Administration adopted
Presidential Directive 59,27 which, as described by former
Secretary of Defense Harold Brown, advocated a “counter-
vailing™ or war-fighting capability to frustrate Soviet military
ambitions at all levels of engagement. This new strategy en-
tailed a shift from deterrence based on assured retaliatory
destruction of Soviet urban and industrial centers, to deter-
rence based on the ability to match Soviet weapons escala-
tion at every turn.128

Both “flexible response” and “countervailing”™ capabil-
ity have a counter-silo or counterforce component. Thus,
the latter strategic theory is a logical and natural outgrowth
of the former.129 Full implementation of either doctrine
might well improve the security of the United States while at
the same time jeopardize that of the Soviet Union, since the
weapons able to provide counterforce effect are the same
weapons the United States could use to launch a disarming
first-strike against the Soviet Union.!30

126. See Garwin, The Right ‘Basket’ for Our MX ‘Eggs', Wash. Post, June 17,
1980, at A17, col. 1; Woolsey, Getting the MX Moving, Wash. Post, May 22,
1980, at Al7, col. 2; House Rejects Move to Delay Development of MX Missile,
Wash. Post, May 16, 1980, at A8, col. 1; Wilson, Halfield Wants Missiles
Based at Sea, Not on Land, Wash. Post, Apr. 7, 1980, at A9, col. 4; Green-
berg, Missiles at Sea, Wash. Post, Aug. 7, 1979, at A19, col. 2; Pincus, Penta-
gon Proposes New Mobile Basing System for MX Missiles, Wash. Post, July 18,
1979, at A12, col. 1.

127. See Pines, Rethinking the Unthinkable, TiME, Aug. 25, 1980, at 30.

128. Tucker, The Nuclear Debate, 63 FOREIGN AFF. 1, 10 (1984) (quoting
Harold Brown).

129. The “Counterforce” capability developed from the thinking of for-
mer Secretary of Defense Robert McNamara. See Commencement Ad-
dress by Secretary of Defense Robert McNamara at Ann Arbor, Michigan
(June 16, 1962), reprinted in 47 DEP'T ST. BuLL. 64-69 (July 9, 1962). It
languished in the late 1960s, see Sloss, The Stralegist’s Perspective, in BaLLIs-
TIC MissiLE DEFENSE, supra note 1, at 24, 41-42, but began to reappear in
the mid-1970s in the form of a “flexible response” targeting option. See
Schlesinger, supra note 125, at 136. On Soviet “counterforce” capability,
see Payne & Gray, supra note 1, at 839 (*it is clear that one reason for the
Soviet commitment to large numbers of strategic weapons is to achieve a
damage limiting effect through offensive ‘counterforce’ capabilities™).

130. This point was made by the Congressional Budget Office as carly as
1978. It stated:
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What does the historical development of U.S. strategic
deterrence theories tell us about the need for a legal concept
permitting anticipatory self-defense? From the late 1960s
through the 1970s, when deterrence was based on assured
second-strike retaliatory capability, anticipatory self-defense
was not an essential right. The superpower nations’ aware-
ness that mutual destruction would result if either launched
a nuclear attack was sufficient to prevent them from initiating
an attack. Any right to self-defense in anticipation of such an
attack contributed little, if anything, to security.

Assuming the current vulnerability of United States
ICBMs, however, the policy analysis changes considerably.
Preemptive or anticipatory self-defense may well be a neces-
sary policy choice, however undesirable, as long as the Sovi-
ets are able to launch a disarming first-strike against U.S.
land-based missile silos. In extreme cases, preemptive self-
defense might involve action against destabilizing Soviet
ICBMs before they could be used to threaten the legitimate
security interests of the United States. Once the United
States closes the so-called “window of vulnerability,” its pos-
session of any disarming first-strike weaponry will undoubt-
edly raise similar claims in Moscow. Moreover, as the tech-
nological arms race accelerates, if either or both sides are
able to destroy the other’s retaliatory capability, the need for
decisionmakers to have the option to use military force in
anticipation of an imminent, disarming first-strike will be evi-

There may be an inescapable dilemma in the procurement of sec-
ond-strike counterforce capability; a U.S. arsenal large enough to
attack Soviet ICBMs after having absorbed a Soviet first-strike
would be large enough to threaten the Soviet ICBM force in a
U.S. first strike. Moreover, the Soviet Union, looking at capabili-

ties rather than intentions, might see a U.S. second-strike capabil-

ity in that light.

Concg. BUbGET OFF., BACKGROUND PAPER 32, COUNTERFORCE ISSUES FOR
THE U.S. STRATEGIC NUCLEAR FORCES (1978).

On the destabilizing effect of specific counterforce weapons being de-
veloped by the U.S., see 1980 ACIS, supra note 4, at 54-55; 1979 ACIS,
supra note 4, at 64-65 (on new Trident SLBMs); Fiscal Year 1979 Arms Con-
trol Impact Statements: Hearings Before the Senate Comm. on Foreign Relations and
House Comm. on Foreign Affairs, 95th Cong., 2d Sess. 21 (Joint Comm. Print
1978) (on MX missile); Burrows, supra note 1, at 844 (on President Rea-
gan’s “Star Wars” initiative). On the destabilizing effects of space-based
weapons generally, see Andelman, Space Wars, 44 Foreign PoL’y 94, 103-
04 (1981).
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dent. Without this option, the space- and ocean-based weap-
ons systems currently under consideration could prove dan-
gerously disruptive of the military balance.

At this point, one might ask whether the continued rec-
ognition of the legality of anticipatory self-defense creates a
problem as serious as the one it is meant to address. More
specifically, does not the preemption of an imminent, dis-
arming first-strike inevitably lead to large-scale destruction
and even nuclear annihilation? Not necessarily. A nation
faced with an imminent attack may, in some cases, success-
fully thwart that attack with force insufficient to result in the
threatening state’s belief that it is justified in further escala-
tion or retaliation. More significantly, if the preemptive at-
tack effectively neutralizes the threatening state’s ability to
launch a disarming first-strike, then a certain degree of mili-
tary equilibrium will be restored. This fact alone makes it
unlikely that the threatening state, against which the pre-
emptive attack is launched, will retaliate. This conclusion
might not obtain, of course, where the state under preemp-
tive attack had adopted a launch-on-warning strategy. But
the risks associated with a launch-on-warning strategy make
it as undesirable an approach for a state under preemptive
attack as it is for a strategically inferior state which might use
launch-on-warning to escape first-strike threats.!3! In both
cases, launch-on-warning may serve to precipitate full-scale
nuclear conflict.

2. A Flat Prohibition on Anticipatory Self-Defense: No
Temptation to Use Force

There is a second policy argument against anticipatory
self-defense: a flat prohibition is preferable to a prohibition
which permits exceptions in cases of imminent threat of at-
tack. By providing for no exceptions, this argument asserts,
the flat prohibition reduces the temptation to use force.
Were exceptions permitted, states might be inclined toward
conduct allowed by the exceptions. If Article 51 is inter-
preted as not authorizing the use of force in anticipation of
an armed attack, states will be less likely to use anticipatory
force. Conversely, if Article 51 is understood to authorize

131. See 1979 ACIS, supra note 4, at 75; see also supra note 123 (adopting
a launch-on-warning policy when in a position of strategic inferiority).
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anticipatory self-defense, states will be less inclined to re-
frain from using force.

To be sure, an exception to any general rule opens the
possibility for abuse. Nevertheless, the potential for abuse
will be affected by the self-interest of the state invoking antic-
ipatory self-defense. Thus, if state A perceives state B as en-
gaging in provocative military activities, state A’s urge to
preempt will be tempered by its awareness that preemption
will require military expenditures and a costly engagement in
human terms. It is these factors, rather than perceptions
about existing legal standards, which will likely determine
whether preemption will occur.

8. A Flat Prohibition on Anticipatory Self-Defense: No Possibility
of Mistake

A flat prohibition might also be argued to be an attrac-
tive policy for a related reason. That reason concerns the
role law should play in situations of genuine threats to the
survival of humankind. When nuclear weapons are aimed at
a nation, that nation’s leaders will have their perceptions of
the imminence of an attack affected and, as a result, may be
inclined to act even though no real threat exists. A flat pro-
. hibition, therefore, would be desirable to offset the possible
effects of such misperceptions.!®2 Unambiguous and abso-
lute, a flat prohibition removes the slightest chance of trig-
gering “the fatal spasm” because of a mistaken assessment of
an opponent’s intentions.

While investing international law with the capacity to af-
fect conduct may be well-intentioned, it is important to rec-
ognize that decisionmakers sometimes must act in situations
in which national well-being and even national survival may
be at stake.!3® Under these circumstances, the only signifi-
cant restraint on the use of preemptive force is the possibility

132. Farer, supra note 23, at 39-40.

133. Followers of John Austin dispute the existence of “law” governing
international relations. See Austin, The Province of Jurisprudence Determined, in
JurIsPRUDENCE: TEXT AND READINGS ON THE PHILOSOPHY OF LAw 471, 503
(G. Christie ed. 1973). Those who argue that law governing international
relations exists because self-interest results in adherence to the standards
the “law” purports to establish, acknowledge the strong influence of sclf-
preservation on the shape of the law. See M. McDougaL & W. BURKE, supra
note 5, at 87-88 (on law of the seas); Almond, Law and Armed Conflict: Some

Imaged with the Permission of N.Y.U. Journal of International Law and Politics



1985] VIOLATIONS OF ARMS CONTROL AGREEMENTS 115

that it might not succeed. It is unlikely that any legal princi-
ple will be adhered to which runs counter to the instinctual
urge to protect through preemption, no matter how the in-
ternational community views anticipatory force.!3* Some
may deal with the ineluctability of this urge to preempt by
arguing that anticipatory self-defense against an imminent
nuclear attack is beyond the realm of law.!35 Nevertheless,
given the practice of states of using force to preempt immi-
nent threats of conventional attack,!3¢ any such line-drawing
may be illusory.

Another equally important reason to reject a flat prohi-
bition on anticipatory self-defense concerns the potential im-
pact of such a prohibition on world stability. It could be ar-
gued that by itself a flat prohibition may not affect interna-
tional stability. Nations which might otherwise need to
resort to anticipatory self-defense could simply improve
their military position, thereby guaranteeing the ability to
deliver the kind of devastating second-strike that would de-
ter a potential aggressor from ever launching a first-strike.'37
In democratic societies, however, movements periodically
surface which seek the reduction of military budgets or extri-
cation from essential positions of international responsibil-
ity.138 Given this phenomenon, the wisdom of a flat prohibi-

of the Shared Policies, 9 Case W. REs. J. INT'L L. 175 (1977) (on armed con-
flict).

134. See W. FRIEDMAN, supra note 86, at 260 (statements of President
Kennedy during the Cuban missile crisis indicate overwhelming influence
of self-preservation).

185. See L. HENKIN, supra note 22, at 143-44. Henkin advances two rea-
sons: first, realistically, it makes no sense to view law as covering such
instances; second, the Charter, written in a different era, did not contem-
plate such instances.

136. The most common contemporary instances involve the Middle East
conflict and preemptive strikes against Israeli military posts or targets sus-
pected of terrorism.

137. Clearly this ability to deter would not exist unless one had such a
second-strike capability.

138. See R. FERRELL, AMERICAN DipLoMacy: A History 470 (1975) (on
Senator Gerald P. Nye’s “merchants of death” campaign in the 1930s); H.
MORGENTHAU, PoLrTics AMONG NaTIONS 37-38, 196 (5th ed. 1973) (on iso-
lationism in the United States and Great Britain); Ravenal, Consequences of
the End Game in Vietnam, 53 FOREIGN AFF. 651-67 (1975) (on fall-out of
Vietnam experience); Tucker, supra note 128, at 1-32; Yankelovich &
Doble, The Public Mood: Nuclear Weapons and the U.S.S.R., 63 FOREIGN AFF.
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tion is drawn into question. It is possible that a democratic
nation believing anticipatory self-defense to be unlawful
might find itself forced to choose from among limited policy
options after awakening to find that well-intentioned advo-
cates have set in motion programs increasing its military vul-
nerability to totalitarian adversaries.!39

IV. REPRISAL AS A SELF-HELP MEASURE TO REMEDY
VIOLATIONS OF INTERNATIONAL Law

When military use of a transnational spatial area violates
international law but does not pose an imminent threat to a
targeted state, anticipatory self-defense will not justify a use
of force designed to end the violation. In such a situation,
any effort by the threatened state to justify the use of force
must rely on the customary right of reprisal as a self-help
measure.

The customary right of reprisal appears to be of rather
ancient origins.!4¢ It permits the use of military force in cer-
tain limited circumstances. Most commentators point to the
Naulilaa Incident Arbitration'4! for the specific parameters gov-
erning reprisals. That case involved a dispute over the law-
fulness of German military coercion against Portuguese au-
thorities in Angola in 1914. The arbitrators imposed three
conditions on the use of reprisals: 1) the offending state
must have committed an act contrary to international law; 2)
the injured state must make a demand on the offending state
and that demand goes unsatisfied; and 3) the force used in
the reprisal must be proportionate to the offending act.!42

33-46 (1984) (focusing on current public debate concerning nuclear con-
flict).

139. Realistically, a state may act before this time. On the need to keep
law and practice in line, see infra text accompanying note 192.

140. Waldock, supra note 23, at 458 (tracing the right of reprisal to the
system of private reprisals which operated during the 14th to 18th centu-
ries).

141. Portuguese-German Arbitral Tribunal, 8 Trib. Arb. Mixtes 409, 2
R. Int'l Arb. Awards 1012 (1928), translated and discussed in W. Bisnop, IN-
TERNATIONAL Law: Cases aAND MATERIALS 903-04 (3d ed. 1971). In the
language of the arbitral decision: “Reprisals are an act of self-help. . .on
the part of the injured state, responding after an unsatisfied demand to an act
contrary to international law on the part of the offending state.” Id. at 903
(emphasis in original).

142. Id. at 904; see infra note 278.
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Reprisals apparently remained lawful under both the
Covenant of the League of Nations!43 and the Kellogg-
Briand Treaty of 1928,144 since neither instrument went fur-
ther than to forbid resort to “war.”’!45 The prohibition in
the United Nations Charter against the threat or use of
“force” signalled an intent to broaden the range of prohib-
ited coercive acts. Thus, when the Charter’s prohibition on
“force” is viewed in light of the obligation to resolve dis-
putes peacefully, it seems that the continued validity of the
customary right of reprisal is drawn into question.!46

A. Reprisals: An Assessment of the Law

1. Use of Force to Ensure Respect for International Obligations:
First Paragraph of the Preamble

The first paragraph of the Preamble of the Charter!?
may provide legal justification for the continuation of the
customary right of reprisal. That paragraph states that the

143. 1 M. HupsoN, INTERNATIONAL LEGIsLATION 1 (1931).

144. General Treaty for Renunciation of War as an Instrument of Na-
tional Policy, Aug. 27, 1928, 46 Stat. 2343, T.S. No. 796, 94 L.N.T.S. 59.

145. 1. BROWNLIE, supra note 22, at 219-24; M. McDoucaw & F. FeLici-
ANO, supra note 23, at 138-43; II L. OPPENHEIM, supra note 23, at 151-52,
184-86.

146. This view is accepted by most authorities. See D. BoweTT, supra
note 20, at 154-55; I. BROWNLIE, supra note 22, at 281, 431; M. McDoucaL
& F. FeLiciANoO, supra note 23, at 208 n.193 (reprisals against “lesser
wrongs” characterized as illegal); A. THoMAS & A. THOMAS, supra note 23,
at 13-17; Fitzmaurice, The Foundations of the Authority of International Law and
the Problem of Enforcement, 19 Mob. L. Rev. 1, 4-6 (1956); Fitzmaurice, supra
note 23, at 119-20; Waldock, supra note 23, at 493. But see authorities cited
supra note 24. Compare 11 L. OPPENHEIM, supra note 23, at 151-54 (sug-
gesting reprisals illegal) with 143-44 (suggesting the legality of reprisals is
arguable because no effective centralized peacekeeping body exists).

147. U.N. CHARTER Preamble, para. 1 states:

We the peoples of the United Nations determined to save
succeeding generations from the scourge of war, which twice in
our lifetime has brought untold sorrow to mankind, and to reaf-
firm faith in fundamental human rights, in the dignity and worth
of the human person, in the equal rights of men and women and
of nations large and small, and to establish conditions under
which justice and respect for the obligations arising from treaties
and other sources of international law can be maintained, and to
promote social progress and better standards of life in larger
freedom . . .
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peoples represented in the United Nations are determined
“to establish conditions under which . . . respect for the ob-
ligations arising from treaties and other sources of interna-
tional law can be maintained.”!4® When a state undertakes
the removal of military objects deployed in, or the termina-
tion of military activities conducted in, a transnational spatial
area in violation of international obligations, that state might
attempt to justify its actions as preserving the ‘“estab-
lish[ment] of conditions under which . . . respect for the ob-
ligations”14? would be maintained. Thus, such actions might
be defended as lawful and consistent with Charter commit-
ments.

There are several problems with this argument. Most
important, the Preamble’s first paragraph indicates a prefer-
ence for collective rather than individual action to accom-
plish that paragraph’s goal. The “Peoples of The United Na-
tions” have stated their determination to establish condi-
tions which ensure respect for international obligations. The
third paragraph of the Preamble highlights the collective na-
ture of this determination in stating that the peoples “Have
Resolved To Combine [Their] Efforts To Accomplish [That
Aim]”. Yet even if individual action to implement the first
paragraph is consistent with the Preamble, no single para-
graph of the Preamble establishes substantive rights or du-
ties. In the words of the 1945 Report of the Rapporteur of
Committee 1 to Commission I, the Preamble “introduces the
Charter and sets forth the declared common intentions
which brought [the nations] together.”!50 These intentions
are to be distinguished from the Organization’s “‘common
ends,” found in the Charter’s statement of Purposes, and its
“regulating norms” set forth in the Charter’s Chapter on
Principles.'5! The Preamble is an integral part of the Char-
ter, but it does not define the basic responsibilities of mem-
ber states.!52

This does not mean that the first paragraph of the Pre-

148. Id.

149. Id.

150. Doc. 944, 1/1/34(1), 6 U.N.C.I.O. Docs. 446 (1945).

151. Id.

152. L. GoopricH, E. HaMBRO & A. SiMONS, supra note 37, at 20.
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amble is meaningless. Both United Nations practice'5% and
accepted principles of treaty interpretation!>* indicate that
recourse may be had to preambular language when attempt-
ing to construe the substantive provisions of a treaty com-
mitment. Also, read in conjunction with the Preamble, Arti-
cle 14 of the Charter indicates that the U.N. General Assem-
bly is empowered to issue recommendations for the peaceful
adjustment of situations affecting international treaty com-
mitments. Specifically, Article 14 authorizes the General As-
sembly to “recommend measures for the peaceful adjust-
ment of any situation, regardless of origin, likely to impair
the general welfare or friendly relations among nations™.155
In light of the first paragraph of the Preamble, Article 14’s
reference to “regardless of origin” indicates that situations
referred to may include those arising from the breach of in-
ternational treaty commitments. The background of both
Article 14 and paragraph 1 of the Preamble supports this in-
terpretation. Both found their way into the Charter as a
compromise growing out of the American delegate’s propo-
sal to include a substantive provision authorizing General
Assembly input on existing international treaty commit-

153. See discussions on the “United Action for Peace™ resolution at 5
U.N. GAOR C.1 (362d mtg.), para. 21, U.N. Doc. A/C.1/SR.362 (1950);
Declaration on Principles of International Law Concerning Friendly Rela-
tions and Co-operation Among States in Accordance With the Charter of
the United Nations, Preamble, paras. 2-3, G.A. Res. 2625, 25 U.N. GAOR
Supp. (No. 28) at 121, U.N. Doc. A/8028 (1970) (Preamble of Charter
referred to in course of fleshing out substantive Charter provisions) [here-
inafter Declaration on Principles]; see alse Doc. 944, 1/1/34(1), 6
U.N.CI1.0. Docs. 447 (1945).

154. See Advisory Opinion on the Competence of the International La-
bour Organization and International Regulation of the Conditions of La-
bour of Persons Employed in Agriculture, 1922 P.C.L]., ser. B, No. 2, at
95-27; Vienna Convention on the Law of Treaties, art. 31, U.N. Doc. A/
Conf. 39/27 (1969), reprinted in 63 Am. J. INT'L L. 875, 885 (1969).

155. U.N. CHARTER art. 14. Article 14 states:

Subject to the provisions of Article 12, the General Assembly
may recommend measures for the peaceful adjustment of any sit-
uation, regardless of origin, which it deems likely to impair the
general welfare or friendly relations among nations, including sit-
uations resulting from a violation of provisions of the present
Charter setting forth the Purposes and Principles of the United
Nations.
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ments.!56 Nevertheless, an examination of the language of
Article 14, language which provides substantive content to
that of paragraph 1 of the Preamble, reveals little reason for
doubt that forceful measures of reprisal taken by individual
states to remedy violations of international law are not con-
templated.

2. Use of Force in the Common Interest: Second
Paragraph of the Preamble

The second paragraph of the Preamble declares that
“armed force shall not be used, save in the common inter-
est.”’157 Does this paragraph permit forceful reprisals “in the
common interest”’? Focusing on the quoted language alone,
it would appear the answer is yes. But again, that answer
would relate only to the collective use of armed force as a
reprisal. Furthermore, this simple affirmative response does
not address the legal status of collective reprisals. As sug-
gested above, the Preamble is merely a declaration of the in-
tentions of the world community in forming a collective and
united body. Articles 39 and 42, which grant the power to
use military force to maintain peace and security, may, how-
ever, provide the necessary substantive authorization for the
collective use of armed force in a reprisal.!58

When looking for a similar substantive provision which

156. See L. GoopricH, E. HAMBRO & A. SIMONS, supra note 37, at 141-43,
The United States delegate making the proposal was Senator Arthur H.
Vandenberg. /d.

157. U.N. CHARTER Preamble, para. 2 states:

[We the peoples of the United Nations determined] . . . and
for these ends to practice tolerance and live together in peace
with one another as good neighbors, and to unite our strength to
maintain international peace and security, and to ensure, by the
acceptance of principles and the institution of methods, that
armed force shall not be used, save in the common interest, and
to employ international machinery for the promotion of the eco-
nomic and social advancement of all peoples . . .

158. Under Article 39 the Security Council has the authority to make
“recommendations” designed to maintain or restore international pcace
and security. It is possible that the Council might, therefore, recommend
that an individual state take forceful reprisals to remedy violations of inter-
national law. Reprisals taken on the basis of such a recommendation
would thus have the advance authorization of the collective world commu-
nity.
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might be construed to govern reprisals by individual states,
one runs up against Article 2(4). The text and negotiating
history of that provision, discussed above, make plain that its
prohibition on the use of force is nearly complete;!5? the
only use of force by an individual state left indisputably un-
touched by Article 2(4)’s prohibition is the traditional right
of self-defense.160

3. Adrticle 2(3)’s Reference to ‘‘Justice” as an Exception lo Arlicle
2(4): The Text and the Travaux Préparatoires

Although the first and second paragraphs of the Pream-
ble appear not to support the continued existence of a right
of reprisal, it may be reasoned that the obligation of Article
2(3)16! to settle disputes so as not to endanger international
peace, security, and justice does support such a right. Article
2(3)’s reference to “‘justice”!62 is distinguishable from the
earlier discussed reference to “justice” in Article 1(1).163 In
the context of Article 1(1), the word “justice” was examined
to determine if it was one of the “Purposes” of the United
Nations, thus enabling it to support the view that force used
to remove military objects or terminate military activities vio-
lative of international law is untouched by the basic prohibi-
tion of Article 2(4). In the context of Article 2(3) the word
“Justice” is examined to determine if what is prohibited by
Article 2(4) is nonetheless permitted as an exception under
Article 2(3). At least one learned scholar has accepted this
approach. In his view, the use of force to accomplish some
Jjust end is permissible; any other reading would make Article
2(8)’s reference to “‘justice” difficult to explain.164

159. See supra text accompanying notes 18-55.

160. See supra text accompanying notes 45-50 for analysis of suggestion
that intervention to protect nationals and non-nationals is permitted.

161. For the complete text of Article 2(3), see supra note 19.

162. “ . . . settle . . . disputes . . . such . . . that international peace
and security, and justice, are not endangered.” U.N. CHARTER art. 2, para.
3.

163. See supra text accompanying notes 53-54.

164. J. STonNE, OF Law, supra note 23, at 5, 8. Stone also suggests that
any other approach would make it “impossible to see why [Article 2(3)]
should be followed immediately, in Article 2(4), with a ban stated in appar-
ently more limited fashion.” Id. at 5. As has already been discussed, see
supra text accompanying notes 18-55, Article 2(4) includes all uses of
force, except those taken in self-defense.
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This argument notwithstanding, the location of the
word “justice” within Article 2(3) suggests it does not au-
thorize individual states to use force to bring about justice by
compelling the observance of international obligations. In-
stead, the context within which the word appears indicates
only that whenever an international dispute exists, states
must settle it peacefully, with the aim of the settlement being
to avoid endangering international peace, security, and jus-
tice. “Justice” is merely part of the peaceful resolution of
international disputes. Were the call for “justice’” meant to
enable states to argue that certain uses of force are permissi-
ble,165 the placement of the word within Article 2(3) would
have indicated that it qualified the very obligation to settle
international disputes “by peaceful means.” 166

The travaux préparatoires relating to the adoption of Arti-
cle 2(3) support the conclusion that Article 2(3) was not
meant to endorse the customary law right of reprisal. Refer-
ence to “justice” was included in Article 2(3) in conjunction
with the inclusion of “justice and international law’’ in Arti-
cle 1(1).167 Both references were simply intended to ensure
against the possibility of dispute settlements injurious to
weaker states.!68 Neither reference was meant to create a
loophole that could be used to justify the use of force.!69
Hence, there seems little doubt that the conclusion drawn
from the grammatical structure of Article 2(3) is corrobo-
rated by the negotiating history of that provision. Like the
Preamble, Article 2(3) does not appear to support the con-
tinued validity of the right of reprisal.

165. M. McDougaL & F. FELICIANO, supra note 23, at 178 n.140.

166. The drafters had no such intention in mind. Se¢ Doc. 885, 1/1/3, 6
U.N.C.I.O. Docs. 399 (1945).

167. See L. GoopricH, E. HaMBRO & A. SIMONS, supra note 37, at 27-28,
41; see also text accompanying notes 53-54.

168. For an example of such a settlement, consider the 1938 Munich
agreement among the British, the Italians, the French, and the ruling Nazi
faction in Germany. See L. GoobricH, E. HaMBRO & A. SIMONS, supra note
37, at 27-28, 41.

169. Some did express concern that the reference might engender ambi-
guity. See R. RusseLL, A HisTory OF THE UNITED NATIONS CHARTER 658
(1958).
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4. Sources Outside the Charter: U.N. Praclice
and 1.C.J. Opinions

Considering the demonstrated weakness of each of the
foregoing arguments in favor of the right of reprisal, it
should come as no surprise that arguments supporting the
right’s existence in the post-Charter world suffer assault
from at least two other sources. The first is U.N. practice;
the second, opinions of the International Court of Justice.

United Nations practice, as reflected both in the Organi-
zation’s responses to conflict situations and in normative
standards embodied in legislative enactments, has character-
ized reprisals as contrary to the Charter. Resolutions con-
demning reprisals as inconsistent with Charter obligations
were issued 13 times during the first 25 years of the Organi-
zation’s existence. Some of the conflict situations which
prompted the resolutions include the 1953 Qibya, 1955
Gaza, and 1956 Lake Tiberias incidents, the June 1967 Six
Day War, the December 1968 Beirut International Airport
raid, the 1964 British attacks against Yemeni forces in Fort
Harib, Yemen, and the 1969 Portuguese attack on
Zambia.170

The Organization’s legislative enactments leave no
doubt about the U.N.’s rejection of a right of reprisal. The
1970 Declaration on Principles of International Law Con-
cerning Friendly Relations and Co-operation Among States
in Accordance With the Charter of the United Nations,!7!
provides a prime example. The first principle of the Declara-
tion recaptures the essence of Article 2(4) of the Charter.!72
The sixth paragraph of the elaborative statements appended
to the principle notes that “[s]tates have a duty to refrain
from acts of reprisal involving the use of force.”173

I.CJ. pronouncements also tend to negate the right of

170. Sez R. HiGGINS, supra note 29, at 217-18; 12 M. WHITEMAN, DIGEST
OF INTERNATIONAL Law 161-87 (1971); Bowett, Reprisals Involving Recourse
to Armed Force, 66 Am. J. INT'L L. 1, 33-36 (1972).

171. See supra note 153.

172. Declaration on Principles, supra note 153, at 121. The first princi-
ple provides: “The principle that States shall refrain in their international
relations from the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner inconsistent
with the purposes of the United Nations.” Id.

173. See supra note 153.
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reprisal, although not definitively. In the Corfu Channel
Case,'7* the British argued that a minesweeping operation to
clear the waters of mines laid by Albania in contravention of
international law constituted a justifiable intervention in self-
help to remedy the breach of a general international obliga-
tion.!”> The Court disagreed, finding the minesweeping to
be a violation of Albanian sovereignty, notwithstanding Al-
bania’s failure to fulfill its obligation to remove the mines.!76
The Court also noted that the action could not be justified as
an effort to collect evidence. Any such effort, the Court ex-
plained, could only be regarded as *“the manifestation of a
policy of force, such as has in the past given rise to most
serious abuses and such as cannot, whatever the present de-
fects in international organization, find a place in interna-
tional law.”177 Although the Court discussed manifestations
of a “policy of force,” it made no reference to Charter provi-
sions that affect the use of force. Most likely, the 1.C.J. had
self-help as a remedy for violations of international law in
mind, but as with the portions of its opinion dealing with
anticipatory self-defense, no reference was made to Charter
provisions that govern the use of force. Thus, the opinion is
not conclusive as to whether the customary right of reprisal
as a self-help measure continues to be permissible under the
Charter.!78

The 1980 1.C.J. opinion in the Case Concerning United
States Diplomatic and Consular Staff in Tehran,'?® of primary in-
terest on the matter of humanitarian intervention to protect
nationals of the intervening state, offers some additional in-
sight into the permissibility of reprisals under contemporary
international law.!8¢ In addressing the ill-fated American

174. UK. v. Alb,, 1949 1.CJ. at 4.

175. Statement by Sir Eric Beckett (UK. v. Alb.), 1950 I.C J. Pleadings
(3 Corfu Channel I) at 294-96; Reply of the United Kingdom (U.K. v.
Alb.), 1950 1.CJ. Pleadings (2 Corfu Channel) at 282.

176. 1949 1.CJ. (Merits) at 35.

177. Id.

178. Cf. Schachter, The Legality of Pro-Democratic Invasion, 78 AM. J. INT'L
L. 645, 650 (1984) (criticizing U.K.’s defense that force is permissible if
promoting international justice and generally discussing the use of force
against governments unresponsive to popular self-determination). Contra
Waldock, supra note 23, at 502.

179. U.S. v. Iran, 1980 1.CJ. at 3.

180. See generally Schachter, Self-Help, supra note 45, at 245 (indicating, in
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rescue attempt of April 24-25, 1980, the Court indicated that
it was not favorably disposed to the use of force in the rela-
tions between nation-states. Noting that it “[could not] fail
to express its concern in regard to the United States incur-
sion,” the Court stated it was “bound to observe that [the
incursion], from whatever motive, [was] of a kind calculated to
undermine respect for the judicial process,” which had been
initiated on November 29, 1979.18!

Backing away from any final legal characterization of the
so-called “incursion,” the Court pointed out that the legality
of the rescue attempt was not before it.!82 In the estimation
of Judge Morozov, the Court was not compelled to abstain
from expressing its view on that matter.!83 judge Morozov’s
dissenting opinion,!8* as well as Judge Tarazi’s, 85 character-
ized the incursion as violative of the Charter because it did
not meet the requirements of Article 51.186 Although the
majority indicated an aversion to the use of force, it is not
clear that it shared the view of Morozov and Tarazi that force
is lawful only when used under the precise circumstances set
forth in Article 51.

B. Policy Assessment of the Right of Reprisal

The Charter and its negotiating history, current United
Nations practice, and the opinions of the World Court indi-
cate that the right of reprisal is a relic. But is this conclusion
supported by sound policy considerations? As before, the
fact that the matters of concern here involve nation-state se-
curity makes this sort of inquiry of the utmost, if not control-
ling, importance. The ineffectiveness of the United Nations
in maintaining peace, security, and respect for international
legal norms bolsters this point. Unless one is prepared to
see violations of international law go unredressed, ought not
states be permitted to use force to remedy such wrongs?!87

discussing the Iranian hostage crisis, that reprisals are illegal under the
Charter).

181. U.S. v. Iran, 1980 I.CJ. at 43 (emphasis added).

182. Id

183. Id. at 51, 56-57 (Morozov, ]., dissenting).

184. Id

185. Id. at 58, 64-65.

186. See the text of Article 51, supra note 13.

187. See J. StonE, OF Law, supra note 23, at 24-35; ¢f. Reisman, Coercion
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The idea is appealing, but before concluding that policy ar-
gues for a contrary result to that permitted by law, further
analysis is required. The following subsections examine
some of the prevalent policy justifications for the legal posi-
tion on reprisals.

1. Reprisals Risk Initiation of Conflict

It can be argued that permitting reprisals might lead to
full-scale conflict between the state taking the reprisal and
the one against which the reprisal is directed.!88 Clearly, a
full-scale conflict would not result if the state taking the re-
prisal were much stronger than the one against which it was
directed. In such situations, the potential for abuse arises.!89
But potential abuse seems more a problem with respect to
how the right, if acknowledged, is exercised, than with
whether it should exist. Also, there may be circumstances
involving the superpowers in which a violation of an interna-
tional obligation will create a military disequilibrium which a
reprisal might readjust. With the relative balance of military
forces restored, the futility of an unbridled military conflict
will most likely serve to deter any response which could lead
to tit-for-tat escalation.!® For example, to the extent that a
targeted state’s reprisals against objects or activities violative
of international law restore the rough equivalence of military
forces by rendering inoperative or removing threatening
military hardware or personnel, the prospect of a nuclear ex-
change in which neither side could prevail would seem to de-
ter any disproportionately severe military response. Finally,
although international public opinion plays a limited role in
influencing the behavior of nations, widespread international
support for reprisals designed to remove objects or termi-

and Self-Determination: Construing Chapter Article 2(4), 78 Am. J. INT’L L. 642,
643 (1984) (arguing against “automatic indiscriminate denunciations of
unilateral resorts to coercion by states as violative of Article 2(4)” and pro-
posing development of criteria for appraising the lawfulness of such ac-
tions).

188. See M. McDoucaL & F. FELICIANO, supra note 23, at 208 n.193; ¢f.
Schachter, supra note 178, at 649 (same proposition in connection with use
of force to promote democratic regimes).

189. Schachter, supra note 178, at 650.

190. But see Waldock, supra note 23, at 459 (arguing that reprisals be-
tween powerful states will lead to war).
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nate activities violative of international law may cause deci-
sionmakers contemplating a response to such reprisals to
pause and reflect on how a response would be received by
the international community.

2. Exceptions Erode Fundamental Principles

A second policy argument supportive of the rule against
reprisals rests on the notion that it is important to avoid
fashioning derogations from any principle as fundamental as
that prohibiting non-defensive uses of force. The argument
might be that once scholars set about the task of suggesting
an exception to that prohibition, forces capable of slowly, yet
inexorably, eroding the esteem in which that prohibition is
held will be unleashed. Once unleashed, it would only be a
matter of time before these forces would result in the entire
prohibition being swallowed by exceptions, thus jeopardiz-
ing international peace.!9!

This argument attributes greater influence to the views
of international legal scholars than perhaps they are actually
accorded. The argument also fails to consider whether advo-
cating the use of reprisals to remedy violations of interna-
tional law may actually increase the observance of the vio-
lated legal standards. In that event, the beneficial effect of
increased observance may well outweigh any deleterious im-
pact resulting from the advocacy of reprisals as an exception
to the general prohibition against the use of force. Mere ad-
vocacy can create an impression that one has the will to use
force. Although force may in fact never be used, the impres-
sion alone may be sufficient to deter violations of interna-
tional commitments.

There is another, more weighty, objection to the argu-
ment that derogations from the principle prohibiting non-
defensive uses of force should be avoided: any principle dis-
allowing behavior that states are naturally inclined to exhibit
when legitimate security interests are threatened, may well
be ignored. If there is the slightest risk that this may be true,
it would seem important to consider whether preventing the

191. Cf. Schachter, supra note 178, at 650 (expressing concern over an-
other scholar’s suggestion that Article 2(4) not be read as prohibiting uses
of force to overthrow non-democratic regimes).
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establishment of such an exception would itself serve to
erode respect for other components of the principle.

An essential agreement in the observance of law is the
extent to which the law is perceived as being fair. If one
state suffers a violation of an international commitment re-
lating to security, fairness would seem to dictate the availa-
bility of a remedy. To deny a remedy to the aggrieved state
may result in that state questioning the fairness of other
standards by which it is bound. Unless self-interest clearly
favors adherence to those standards, respect for such may
well decline.192

3. Losing Ground

The third and final policy argument against reprisals is
that the mere enshrinement in the Charter of the prohibition
on the use of force, however ineffective and hortatory that
principle has become, may have served to deter some unac-
ceptable state conduct in the past. To permit reprisals now,
because other states have taken and will continue to take re-
prisals, will merely increase the number of occasions when
force is used, and eventually cause the drifting away from the
norm of peaceful conduct of those nations that hitherto have
demonstrated their commitment to the prohibition on the
use of force.

The basic premise upon which this argument rests is dif-
ficult, if not impossible, to prove. True, if states have taken
and continue to take reprisals, a kind of centripetal force may
pull all states towards the use of reprisals. Most importantly,
however, it is still not at all clear that the benefit gained from
a flat prohibition on reprisals will outweigh the damage done
to international political stability. The prohibition may sim-
ply provide a spring-board for ideological rhetoric which
hardens feelings and poisons the entire international diplo-
matic environment.!93

If every time a justifiable reprisal is taken, an opposing

192. On the general idea that laws or rules perceived as unfair affect
one’s view of other laws or rules, see H. PACKeR, THE LiMmITs OF THE CRIM-
INAL SANCTION 305 (1968); A. SINCLAIR, PROHIBITION: THE ERrA OF EXCESS
214 (1962).

193. Cf. J. STONE, supra note 23, at 36-37 (making this point in response
to critics of his approach to interpreting Article 2(4)).
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international ideological bloc were to use it as a pretext to
raise Article 2(4) and rail against the motives of its adversary,
political feelings would become frayed, and the United Na-
tions would become increasingly contentious. Thus, before
readily accepting any policy argument based on the extent of
unknown observance of the prohibition on reprisals, it would
be advisable to assess further whether the extent of obser-
vance clearly outweighs the risks involved.

V. PeAcCEFUL SETTLEMENT OBLIGATION

A targeted state facing an imminent threat of attack as a
result of another state’s military use of a transnational spatial
area may have immediate recourse to necessary and propor-
tionate measures of self-defense whenever all means short of
the use of force have proven incapable of eliminating the
threat.!19* This is so because the customary right of anticipa-
tory self-defense appears to have survived the Charter’s pas-
sage, and because under the traditional formulation of that
right, anticipatory self-defense may be invoked whenever a
threat leaves “no choice of means.”!95

The customary right of reprisal, however, included a
peaceful settlement requirement as a precondition to its in-
vocation.196 As stated in the 1928 Naulilaa Incident Arbitra-
tion, a legitimate reprisal is an act of self-help by an injured
state “responding after an unsatisfied demand” to another to
cease an act contrary to international law.!97 Therefore, if a
state facing an imminent or less than imminent threat of at-
tack is or should be entitled to take measures of reprisal, the
appropriate procedures of peaceful settlement become im-
portant. In any case, since it is likely that a state apprehen-
sive over another state’s violative use of a transnational spa-
tial area will initially attempt to resolve the matter without

194. On the resort to peaceful means once an attack has begun, sce
Schachter, Right of States, supra note 45, at 1635 (*“to require a state to
allow an invasion to proceed without resistance on the ground that peace-
ful settlement should be sought first, would, in effect, nullify the right of
self-defense™). But ¢f Mallison & Mallison, supra note 68, at 419-20, 427-
29.

195. See supra text accompanying note 56.

196. Waldock, supra note 23, at 460.

197. See supra note 141.
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resort to force, familiarity with the procedures of peaceful
settlement commends itself.

A. Chapter VI of the Charter

As discussed above, the basic principle of peaceful reso-
lution of international disputes is set forth in Article 2(3) of
the Charter. Article 33 of Chapter VI of the Charter elabo-
rates on that principle by obligating the parties to “‘any dis-
pute, the continuance of which is likely to endanger the
maintenance of international peace and security,” to seek a
solution through negotiation, inquiry, mediation, concilia-
tion, arbitration, judicial settlement, or any similar means.!98
If such efforts prove unsuccessful, the parties are obligated
to refer the matter to the Security Council.!99

Article 34 provides that the Security Council “may” con-
duct an investigation of “any dispute” to determine whether
the continuance of the dispute is likely to endanger the main-
tenance of international peace and security.2°¢ This author-

198. U.N. CHARTER art. 33, para. 1. Article 33 states:

1. The parties to any dispute, the continuance of which is
likely to endanger the maintenance of international peace and se-
curity, shall, first of all, seek a solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, resort to
regional agencies or arrangements, or other peaceful means of
their own choice.

2. The Security Council shall, when it deems necessary, call
upon the parties to settle their dispute by such means.

Id. art. 33.
199. Id. art. 37, para. 1. Article 37 reads:

1. Should the parties to a dispute of the nature referred to in
Article 33 fail to settle it by the means indicated in that Article,
they shall refer it to the Security Council.

2. If the Security Council deems that the continuance of the
dispute is in fact likely to endanger the maintenance of interna-
tional peace and security, it shall decide whether to take action
under Article 36 or to recommend such terms of settlement as it
may consider appropriate.

Id. art. 37.
200. Article 34 states:

The Security Council may investigate any dlspute, or any sit-
uation which might lead to international friction or give rise to a
dispute, in order to determine whether the continuance of the
dispute or situation is likely to endanger the maintenance of in-
ternational peace and security.
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ity is surely broad enough to encompass Article 33 disputes
referred to the Council by the parties. If, however, the par-
ties to the dispute fail to refer the matter, any United Nations
member can exercise the Article 35 right to call the dispute
“to the attention” of the Council, and engage the Security
Council’s investigative prerogative.2?! If the Council deter-
mines that continuance of the dispute is “in fact” likely to
endanger international peace and security, it is obligated to
decide whether to recommend appropriate procedures or
methods of adjustment under Article 36,202 or appropriate
terms of settlement under Article 37.203 Recommendations
in both cases are non-binding.204

The parties to a “situation’” (as opposed to a dispute)
the continuance of which is likely to endanger the mainte-

Id art. 34.
201. Id. art. 35, para. 1. Article 35 states:

1. Any Member of the United Nations may bring any dis-
pute, or any situation of the nature referred to in Article 34, to
the attention of the Security Council or of the General Assembly.

2. A state which is not a Member of the United Nations may
bring to the attention of the Security Council or of the General
Assembly any dispute to which it is a party if it accepts in advance,
for the purposes of the dispute, the obligations of pacific settle-
ment provided in the present Charter.

3. The proceedings of the General Assembly in respect of
matters brought to its attention under this Article will be subject
to the provisions of Articles 11 and 12.

Id. art. 35. The Security Council may begin an investigation on its
own initiative. See infra text accompanying note 213,
202. Article 36 states:

1. The Security Council may, at any stage of a dispute of the
nature referred to in Article 33 or of a siuation of like nature,
recommend appropriate procedures or methods of adjustment.

2. The Security Council shall take into consideration any
procedures for the settlement of the dispute which have already
been adopted by the parties.

3. In making recommendations under this Article the Secur-
ity Council should also take into consideration that legal disputes
should as a general rule be referred by the parties to the Interna-
tional Court of Justice in accordance with the provisions of the
Statute of the Court.

U.N. CHARTER art. 36.

203. Id. art. 37, para. 2; see supra note 199.

204. L. GoobricH, E. HaMBRO & A. SIMONSs, supra note 37, at 284; see
U.N. CHARTER art. 37, para. 1, supra note 199.
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nance of international peace and security?°> have no Article
33 obligation to seek a negotiated settlement.206 Though
neither term is defined, a “‘situation,” unlike a “dispute,”
does not involve differing positions concerning the continua-
tion of a specific state of affairs, or differing positions based
on conflicting claims about the actual facts or attendant legal
consequences.

The broad language of Article 34 indicates that a situa-
tion of the nature referred to above may serve as a basis for
invoking the Security Council’s investigative authority.207
Article 35(1)’s reference to “[alny member” suggests that
the invocation could even come about as a result of the re-
quest of a party to the situation bringing the matter to the
Council’s attention.208

The Security Council need not complete its investiga-
tion before exercising its authority under Article 36(1) to
“recommend appropriate procedures or methods of adjust-
ment,” as this may be done “at any stage.”’20 Recommenda-
tions under Article 37(2) concerning appropriate ‘‘terms of
settlement,” however, may be made only when the Council is
faced with a “dispute” the continuance of which is likely to
endanger the maintenance of international peace and secur-
ity.210 Furthermore, ‘“‘situations’ the continuance of which
are likely to endanger the maintenance of international
peace and security are not included under the provisions of
Article 37(2).21! Nevertheless, it is not clear whether Articles

205. U.N. CHARTER art. 36, para. 1 refers to a “situation” of a nature
similar to a “dispute” as defined in Article 33 (i.e., ““the continuance of
which is likely to endanger the maintenance of international peace and
security”). See supra note 202.

206. Yet there have been instances where such “situations” have led to
the use of Article 33 procedures. Whether use of these procedures was
required is unclear. Sez L. GoobpricH, E. HAMBRO & A. SIMONS, supra note
37, at 260-61.

207. U.N. CHARTER art. 34 speaks of “any situation which might lead to
international friction or give rise to a dispute.” See supra note 200.

208. See supra note 201.

209. U.N. CHARTER art. 36, para. 1; see supra note 202.

210. But see L. GoobpricH, E. HAMBRO & A. S1MONS, supra note 37, at 286-
87 (indicating that the Council has used its Article 37 authority with re-
gard to some matters submitted as “situations’).

211. Thus, Article 36 “‘situations,” see supra note 202, are not included
under Article 37(2). U.N. CHARTER art. 37, para. 2; see supra note 199,
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36(1) and 37(2) preclude the Council from doing more to
settle peacefully a situation than simply recommending pro-
cedural strategems.

Aside from disputes or situations “likely to endanger the
maintenance of international peace and security,” Chapter
VI also details procedural steps which may be used to ad-
dress, in the words of Article 34, “any dispute, or any situa-
tion which might lead to international friction or give rise to
a dispute.”212 Disputes or situations of this sort are subject
to investigation on the Security Council’s own motion in or-
der to determine whether they are likely to endanger inter-
national peace and security.2!3> They are not sufficiently
grave, however, to impose an obligation on the parties in-
volved to seek resolution through Article 33 methods.2!4

As mentioned in connection with both disputes and situ-
ations likely to endanger the maintenance of international
peace and security, Article 35 grants to members of the
United Nations the authority to bring to the attention of the
Security Council a broad range of issues, including “any dis-
pute, or any situation of the nature referred to in Article
34.7215 If a Council investigation does not find a dispute
likely to endanger international peace and security, the
Council has no authority to recommend terms of settle-
ment,216 nor to recommend procedures or methods of ad-
justment.217 It may make such recommendations, however,
if the matter involved constitutes a “dispute” and all the par-
ties to the dispute request Council action.2!8

212. U.N. CHARTER art. 34; see supra note 200.

213. Id.

214. Cf L. GoobricH, E. HaMBRO & A. SIMONS, supra note 37, at 260
(noting that Article 33 applies only to a “dispute, the continuance of which
is likely to endanger the maintenance of international peace and secur-
ity”).

215. For the complete text of Article 35 of the U.N. Charter, see supra
note 201.

216. U.N. CHARTER art. 37, para. 2; see supra note 199.

217. U.N. CHARTER art. 36, para. 1; see supra note 202.

218. Article 38 states:

Without prejudice to the provisions of Articles 33 to 37, the
Security Council may, if all the parties to any dispute so request,
make recommendations to the parties with a view to a pacific set-
tlement of the dispute.

U.N. CHARTER art. 38.
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A Chapter VI dispute or situation may develop into a
“threat to the peace, breach of the peace, or act of aggres-
sion.””219 This might occur if the pace of events outstripped
the pace of settlement efforts under Chapter VI, or if the Se-
curity Council is unable to act, or, assuming it does act, if its
recommendations are ignored or prove insufficient and the
dispute or situation continues. In all of these cases, Article
39, the opening provision of Chapter VII,22° obligates the
Council to “make recommendations, or decide what meas-
ures shall be taken in accordance with Articles 41 and 42.”22!
The measures contemplated under Articles 41 and 42 range
from diplomatic or economic pressure to armed force.?22

The seriousness of a Security Council action, especially
one taken under Chapter VII,223 raises the possibility that a

219. Article 39 states:

The Security Council shall determine the existence of any
threat to the peace, breach of the peace, or act of aggression and
shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 42, to maintain or re-
store international peace and security.

Id. art. 39.

220. Chapter VII of the U.N. Charter contains provisions which enable
the Security Council to take certain actions in response to threats to the
peace, breaches of the peace, and acts of aggression. These include the
1ssuance of recommendations and provisional measures, and the imposi-
tion of economic sanctions. The Chapter also establishes the enforcement
power of the Council.

221. U.N. CHARTER art. 39; see supra note 219.

222. Article 41 reads:

The Security Council may decide what measures not involv-
ing the use of armed force are to be employed to give effect to its
decisions, and it may call upon the members of the United Na-
tions to apply such measures. These may include complete or
partial interruption of economic relations and of rail, sea, air,
postal, telegraphic, radio, and other means of communication,
and the severance of diplomatic relations.

U.N. CHARTER art. 41. Article 42 reads:

Should the Security Council consider that measures pro-
vided for in Article 41 would be inadequate or have proved to be
inadequate, it may take such action by air, sea, or land forces as
may be necessary to maintain or restore international peace and
security. Such action may include demonstrations, blockade, and
other operations by air, sea, or land forces of Members of the
United Nations.

Id. art. 42.
223. See supra note 220.
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permanent member will paralyze the Council by exercising
its veto power. A veto would be likely in the event that the
superpowers disagreed on the military use of a transnational
spatial area. Because a veto would thus render the United
Nations unable to end the violation, the question of the con-
tinued existence of the customary right to reprisal may be
crucial.

B. Peaceful Settlement Provisions of Arms Control Agreements

The United Nations Charter is not the only source of
peaceful settlement procedures. The international agree-
ments that would be violated by military uses of transna-
tional spatial areas22¢ also contain peaceful settlement proce-
dures of their own. Indeed, Article 36(2) of the Charter
urges the Security Council not to intervene prematurely, but
rather to employ fully the settlement procedures contained
in all of these agreements first.225

The international agreements involved can be divided
according to the spatial areas they govern. For problems in
outer space, the general rule is to obligate states parties to
consult one another whenever one party has engaged in con-
duct that another claims is of questionable legality.226 While
such a claim would imply the existence of a dispute, under
the relevant international agreements there is no obligation
parallel to the obligation of Article 33 of the Charter, since
the Article 33 obligation is triggered by a dispute which is
likely to endanger the maintenance of international peace
and security. How consultations tailored for disputes re-
garding the use of outer space should be conducted is not

224, See supra notes 2-15 and accompanying text.

225. See generally L. GoopRicH, E. HAMBRO & A. SIMONS, supra note 37, at
279.

226. SALT II, supra note 8, art. XVII, para. 2(a); see ABM Treaty, supra
note 2, art. XIII, para. 1(a); Moon Treaty, supra note 12, art. XV. But see
OST, supra note 10, art. IX (requiring consultations before a “state party™
undertakes activities which may create “harmful interference with activi-
ties of other States Parties”). The draft Anti-Satellite Treaty, supra note
12, art. IV, para. 3, is not clearly in this category. It refers to consultations
“whenever necessary.” For discussion of Article 33 obligations, sce supra
notes 198-99 & 205-06 and accompanying text.
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clearly defined.22?” The newly-adopted Moon Treaty, how-
ever, requires that consultations proceed ‘“‘without delay”
and seek a resolution both “mutually acceptable” and in
keeping with the ‘“rights and interests of all States Par-
ties.”’228 If consultations cannot produce such a result, the
parties must then attempt other means of peaceful resolu-
tion.22? Failure to reach a meeting of the minds entitles any
party to seek the assistance of the Secretary-General of the
United Nations.230
A similar obligation to consult exists for disputes in the
Antarctic.23! Established by the 1959 Antarctic Treaty, the
obligation applies to “any dispute . . . between two or more
. . contracting parties concerning the interpretation or ap-
plication” of the Convention.232 It does not, however, bind
members of the world community who are not states parties.
Reflecting the influence of the Charter’s Article 33, the
Antarctic Treaty’s obligation to consult is aimed at dispute
resolution through negotiation, inquiry, mediation, concilia-
tion, arbitration, or judicial settlement.233 If a resolution
through such means is impossible, the dispute must be re-
ferred to the International Court of Justice,23¢ provided that
all parties to the dispute consent to the referral.235
An obligation on state parties to consult on matters con-
cerning the oceans was not incorporated into a convention
provision until the 1970s.236 At that time, several members

227. See, e.g., Moon Treaty, supra note 12, art. XV; ABM Treaty, supra
note 2, art. XIII, para. 1(a).

228. Moon Treaty, supra note 12, art. XV, para. 2.

229. Id. art. XV, para. 3.

230. Id.

231. See Antarctic Treaty, supra note 11, art. XI.

232. Id.

233. Id. art. XI, para. 1.

234. Id. art. XI, para. 2.

235. Id.

236. Neither the 1958 Continental Shelf Convention, supra note 5, nor
the 1958 High Seas Convention, supra note 5, contains any obligation to
consult. The same U.N. Conference which prepared those two Conven-
tions, however, also prepared an Optional Protocol of Signature concern-
ing the Compulsory Settlement of Disputes. See U.N. Doc. A/CONF.13/
L.57, reprinted in 2 First United Nations Conference on the Law of the Sea
145, U.N. Doc. A/CONF.13/38 (1958). But the Protocol only binds the
approximately forty nations that have signed it. The United States Senate
refused to give its advise and consent to the Protocol and, therefore, the
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of the world community agreed that when “reasonable
doubts™ arose regarding whether a state party was using the
ocean floor for prohibited military purposes, the presumed
using state would be obligated to consult with the other
states parties involved with an eye towards removing their
doubts.237 If consultation did not alleviate the doubts, any
party entertaining such doubt would be obligated to notify
the other concerned parties, and all parties concerned would
then be obligated to cooperate on ‘“‘such further procedures
for verification as may be agreed, including appropriate in-
spection of objects, structures, installations or other facilities
that reasonably may be expected to be of akind . . . [prohib-
ited].”238 These verification procedures can also be initiated
without prior consultation when the state party responsible
for the violation cannot be identified and refuses to step for-
ward.239 If, after consultation and inspection, a state party is
unable to alleviate its doubts, it can, “in accordance with the
provisions of the Charter of the United Nations,” refer the
matter to the Security Council.240

The proposed 1982 United Nations Convention on the
Law of the Sea24! would extend and elaborate considerably
the existing legal regime of mandatory consultation concern-
ing use of the oceans. Part XV of the Convention obligates
states parties to consult with one another whenever they
have “any dispute . . . concerning the interpretation or ap-
plication” of the Convention.242 Once a dispute arises, the
parties must “proceed expeditiously to an exchange of views
regarding its settlement” through negotiation or other
peaceful means as set forth in Article 33 of the U.N. Char-
ter.243 If these means are unsuccessful, any party to the dis-
pute may request that the dispute be submitted to one of the

United States is not bound by its terms. See 12 M. WHITEMAN, supra note
170, at 1332-33.

237. See SACT, supra note 9, art. III, para. 2.

238. Id.

239. Id. art. I1I, para. 3.

240. Id. art. ITI, para. 4.

241. LOS Convention, supra note 6.

242. Id. art. 279.

243. Id. art. 283, para. 1. Article 283(1)’s reference to peaceful means of
settlement draws on Article 279. Its language also suggests the peaceful
settlement methods of Article 33 of the U.N. Charter.
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several entities expressly provided for in the Convention and
selected by the parties to the dispute at the time of their sig-
nature, ratification or accession, or at any time thereafter.244
Under the proposed Convention, a settlement decree issued
either by an appropriate entity selected by the parties or by
an arbitral body which the Convention deems to have been
selected, is binding on all parties to the dispute.245

Some disputes relating to the exclusive economic zone
(hereinafter EEZ) have been exempted implicitly by the
terms of the Convention. But of those disputes subject to
mandatory settlement, the most important for purposes of
this Article concern those dealing with a coastal state’s “‘ex-
ercise” of sovereign rights or jurisdiction in the EEZ, when
the coastal state or another state is alleged to have violated
Convention provisions “in regard to the freedoms and rights
of navigation, overflight, or the laying of submarine cables
and pipelines, or other internationally lawful uses of the sea”
specified in the Convention.246 Such disputes remain subject
to compulsory settlement. It should be noted, however, that
any dispute involving a military use may be exempted from
compulsory settlement if either party to the dispute has exer-
cised the Convention’s optional exception for military activi-
ties.247

C. Assessment of Peaceful Settlement Mechanisms in Conlext of
Military Use of Transnational Spatial Areas

As discussed above, the existence of a right of reprisal as
a self-help measure to remedy violations of international law
is questionable. Yet, if one argues that policy reasons sug-
gest that such a right should exist, a state wishing to use self-
help, in order to avoid further violations of legal standards,

244. Id. art. 286 & art. 287, para. 1. When one or both parties have
made no selection, or when their selections differ, the dispute must be
submitted to arbitration. Id. art. 287, paras. 3 & 5. Para. 3 discusses in-
stances when no selection of entities has been made; para. 5 refers to in-
stances of conflicting selections.

245. Id. art. 296 & Annex VII, art. 11.

246. Id. art. 297, para. 1(a).

247. Id. art. 298, paras. 1(b) & 3. See generally Janis, Dispule Settlement in
the Law of the Sea Convention: The Military Activities Exception, 4 QCEAN DEv. &
InT'L L. 51 (1977).
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must consider the peaceful settlement procedures of both
the Charter and the relevant international conventions regu-
lating military uses of transnational spatial areas. How these
procedures are likely to operate in the event that any of the
four factual situations set forth in the introduction above
come into play is worthy of attention.248 To reiterate, these
situations involve:

1. military hardware left unprotected by the de-
ploying state and subject to clandestine removal;

2. hardware considered important enough to
the deploying state that efforts by the targeted state
to remove the state’s hardware are likely to encoun-
ter resistance;

3. hardware or activities that the targeted state
lacks the technological sophistication or military
wherewithal to remove or terminate; and

4. ongoing uses which require that the state en-
gaging in the uses employ armed forces or military
equipment to achieve complete implementation.

1. The United Nations Charter

In each of the hypotheticals presented above, any claim
by the targeted state that the military use violates a binding
international commitment will likely be met with a categori-
cal denial by the state engaging in the military use based on
the facts of the case or applicable law. Under the terms of
Chapter VI of the United Nations Charter®#?, such a denial
creates a “dispute.” If the dispute is one “the continuance
of which is likely to endanger the maintenance of interna-
tional peace and security,” then the mandatory settlement
procedures of Article 33 will be triggered.25¢ In this context,
a military use which results in a potentially destabilizing stra-
tegic advantage for the using state might be considered to

248. See supra text accompanying notes 13-16.

249. Chapter VI of the United Nations Charter sets procedures for the
peaceful settlement of disputes between member states. See supra note 17.

250. U.N. CHARTER art. 33, para. 1; see supra note 198. In addition, many
of the provisions of Chapter VI of the Charter are sufficiently broad that a
targeted state may use their settlement procedures without first submitting
a representation of violation to the using state. See infra text accompany-
ing notes 261-64.
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create an Article 33 dispute.25! Under such a scenario, the
targeted state might take rash action to restore the military
equilibrium, or the using state itself might grow intolerant of
the targeted state’s claims of illegality. Since under Article
33 it is the dispute itself, rather than the underlying facts giv-
ing rise to it, that must be likely to endanger the mainte-
nance of international peace and security, even a military use
which would have the effect of restoring the military balance
may trigger Article 33.252 Thus, whether the targeted state
seeks to remove the military objects left unprotected by the
deploying state,25% or engages in some other form of retalia-
tory activity either because it is incapable of removing the
violative hardware or because it is unwilling to risk military
engagement, Article 33 is relevant.

Should a using state answer challenges to the legality of
its use by declaring that the military use will continue, Article
33 again controls.2>¢ Article 33’s reference to a “dispute”
covers “any” dispute likely to endanger international peace
and security.255 That neither state’s position may relate to
the meaning or effect of legal principles which regulate the
use involved is immaterial. Similarly, the absence of conflict-
ing claims over the facts surrounding the use is not signifi-
cant. As long as the states concerned have opposing views
on the continued use, Article 33’s requirement of “‘any” dis-
pute is satisfied. The representation evidences targeted state
objection to the use. The admission of the using state, cou-
pled with continued use, thus indicates that a “dispute” ex-
1sts.

In any case, the targeted state is entitled to exercise its
Article 35(1) right to bring the matter to the Security Coun-
cil for appropriate action25¢ whenever the states fail to re-

251. Id. art. 33; see supra note 198.

252. Id.

253. If removal in this context is seen as not involving the use of
“force,” see supra text accompanying notes 27-28, reprisal and its corre-
sponding “peaceful settlement” obligation are irrelevant. Morcover, the
settlement obligation is not triggered prior to clandestine removal. Only
after removal is discovered might a “dispute” arise that obligates the
targeted state to settle peacefully.

254. U.N. CHARTER art. 33.

255. Id.

256. See supra text accompanying notes 201-08.
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solve the dispute as required under Article 33.257 The Coun-
cil is then authorized by Article 34 to investigate the dis-
pute.258 Articles 36(1) and 37(2) authorize the Council to
issue non-binding recommendations on the procedures or
methods of adjustment the parties should use, or on the
terms of settlement considered appropriate.25? If the dis-
pute cannot be resolved, it may then merit consideration
under Chapter VII.260

The broad language of Chapter VI permits a targeted
state to use the settlement procedures of the Chapter with-
out first having to submit a representation of violation to the
using state. The submission of a representation only pro-
vides the opportunity for an Article 33 “dispute” to arise.
Since the maintenance of international peace and security
may be endangered whether or not a state undertaking a vio-
lative military use gains a strategic advantage, the absence of
a representation of violation may simply mean that the mat-
ter 1s a “situation of like nature”26! (i.e., likely to endanger
the maintenance of international peace and security), or a
“situation which might lead to international friction.””262 In
either case, the targeted state would thereby be entitled to
exercise its Article 35(1) right to bring the matter to the Se-
curity Council for appropriate action.263 Even if there are
instances where international friction might not result, the
right to bring the matter to the Security Council’s attention
applies to any “situation which might . . . give rise to a dis-
pute.”26¢ And, unless a targeted state were unconcerned
about violations of arms control commitments, a military use
of a transnational spatial area would almost always give rise
to such a dispute. Invariably, if a targeted state cannot ter-
minate violative activities or remove violative objects, it will
submit a representation to the using state. As long as the

257. U.N. CHARTER art. 35.
258. See supra text accompanying notes 255-56.
259. See text of Article 33, supra note 198.

260. Since clandestine removal does not involve a *“dispute,” peaceful
settlement under Article 33 would not be triggered. See supra note 250.

261. U.N. CHARTER art. 36, para. 1.

262. Id. art. 34.

263. See supra text accompanying notes 205-08.
264. U.N. CHARTER art. 34.
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using state refuses to accede to a request, a dispute is sure to
arise.

A “dispute” likely to endanger international peace in-
vokes all of the Security Council’s powers. If the matter is
merely a “situation” likely to endanger international peace,
the Council’s investigative power is augmented by its power
to recommend resolution procedures or methods of adjust-
ment.265 Moreover, a ‘“‘situation which might lead to interna-
tional friction” or a ““situation which might give rise to a dis-
pute” leaves the Council’s investigative power standing
alone. Even situations of this sort, however, may develop
into threats to international peace, and trigger the Security
Council’s powers under Chapter VII.266

2. The Arms Control Agreements

What about the peaceful settlement procedures set forth
in the international conventions violated by the military use
of a transnational spatial area? These conventions provide
for mandatory consultation and settlement procedures that
may be triggered merely by concern over whether conven-
tion commitments are being observed. A dispute, as such, is
not essential. Moreover, for the settlement procedures to be
employed, a suspected violation need not be likely to endan-
ger international peace, or to raise the specter of interna-
tional friction. Thus, the settlement obligation set forth in
the relevant conventions is more easily triggered than the
corresponding obligation of the Charter. There are two in-
stances, however, in which a dispute is required before the
settlement procedures are triggered. Both Article XI of the
1959 Antarctic Treaty and Article 279 of the proposed 1982
United Nations Convention on the Law of the Sea require
“any dispute . . . concerning the interpretation or applica-
tion” of the respective convention.267 But unlike Article 33
of the Charter, neither Article XI nor Article 279 requires a
dispute that is likely to endanger international peace.268

265. U.N. CHARTER art. 36, para. 1.

266. See supra notes 220-23.

267. United Nations Convention on the Law of the Sea, 5 UNCLOS at
45, U.N. Doc. A/CONF.62/122 (1982); Antarctic Treaty, supra note 11,
art. XI.

268. See supra note 198.
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A state using a transnational spatial area for military
purposes cannot avoid the Article 33 obligation merely by
coupling its refusal to discontinue its military use with an ad-
mission of a violation. The refusal creates a dispute, and
“any” dispute the continuation of which is likely to endanger
international peace triggers the Article 33 obligation.269
Under Article XI and Article 279, however, the same conclu-
sion may not be reached. Although a refusal may create a
dispute, an admission by the state engaging in the military
use that the targeted state has accurately stated both the
revelant facts and the controlling law may prevent the dis-
pute from being one “concerning the interpretation or appli-
cation” of the relevant convention. Admissions of this sort
are unlikely. They may arise, however, if the targeted state is
perceived by the using state as either unable to end the use,
or is perceived by that state as unwilling to run the risks of
attempting to do so.

Such an admission by a using state would raise a basic
question: does the phrase ‘““‘concerning the interpretation or
application” refer to a dispute about whether a relevant pro-
vision has a particular interpretation or is applicable to the
facts at issue, or does it refer to a dispute arising from or
having a basis in a particular provision, as interpreted and
applied to the specific facts? The former reading would facil-
itate any effort of a deploying state to avoid the relevant con-
ventions’ resolution mechanisms, while the latter reading
would prevent such an approach from being successful. Sev-
eral reasons suggest that the latter reading is more persua-
sive.

First, the inclusion of dispute resolution mechanisms
within an international convention that contains specific pro-
scriptions reflects an intention of the drafters to submit all
disputes related to those proscriptions to the enumerated
mechanisms. To allow acknowledged violative military activ-
ity to continue without requiring the using state to submit to
the dispute resolution procedures would circumvent this in-
tent.

Second, the terms of a convention should be given their
“ordinary meaning,” unless it is clear that the drafters in-

269. See U.N. CHARTER art. 33.
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tended a different meaning.2’¢ Thus, to the extent that dic-
tionary definitions reflect ordinary meaning, “concerning” is
synonomous with “relating to.”27! The term “concerning” is
arguably broader than “about,” and includes disputes aris-
ing from or having a basis in a substantive provision of an
international convention.

Third, the French version of Article XI of the Antarctic
Treaty speaks of a dispute “‘concerne I'interprétation ou
I’application.”?72 Had the French version been intended to
convey the narrower concept of a dispute “about” the inter-
pretation or application of a convention, it might have read
“a propos de 'interprétation ou I’application.”

Fourth, the travaux préparatoires of Article 279 of the
1982 Law of the Sea Convention indicate that the drafters
preferred the term “concerning” to the phrases “relating to”
or “arising out of.” In almost every provision of Part XV
(“Settlement of Disputes”) in which “concerning” now ap-
pears, the drafts of Part XV of the proposed 1982 Law of the
Sea Convention used either “relating to” or “arising out
of.”’273 Since the travaux préparatoires do not include any sug-
gestion that the change to “concerning” had a substantive
effect, perhaps none should be implied.

270. See Vienna Convention on the Law of Treaties, May 23, 1969, U.N.
Doc. A/CONF.39/27, art. 31 (1969), reprinted in 63 AMm. J. INT'L L. 875
(1969); Interpretation of the 1919 Convention Concerning Employment
of Women During the Night, 1932 P.C.L]., ser. A/B, No. 50, at 17 (Judg-
ment of Nov. 15, 1932).

271. See WEBSTER’S NINTH NEw COLLEGIATE DicrioNary 272 (9th ed.
1983).

272. Traité sur L’Antartique, Dec. 1, 1959, art. XI, No. 5778, 402
U.N.T.S. 72, 81 (emphasis added).

273. See Informal Single Negotiating Text art. 137, U.N. Doc. A/
CONF.62/WP.8/Part II, reprinted in United Nations Convention on the
Law of the Sea, 4 UNCLOS at 171, U.N. Doc. A/CONF.62/122 (1982);
Revised Single Negotiating Text art. 131, U.N. Doc. A/CONF.62/WP.8/
Rev.1/Part 11, reprinted in 5 UNCLOS at 172, U.N. Doc. A/CONF.62/122
(1982); Informal Composite Negotiating Text arts. 279-84, 286-88 & 296-
97, U.N. Doc. A/CONF.62/WP.10/Add.1, reprinted in 8 UNCLOS at 45-48,
U.N. Doc. A/CONF.62/122 (1982); Informal Composite Negotiating Text
Rev. 1 arts. 279-84, 286-88, 294, 296 & 298, U.N. Doc. A/CONF.62/
WP.10/Rev.1, reprinted in 18 1.L.M. 686, 778-83 (1979); Draft of the Con-
vention on the Law of the Sea (Informal Text) arts. 279-84, 286-88, 295,
297 & 298, U.N. Doc. A/CONF.62/WP.10/Rev.3, reprinted in 19 1.L.M.
1131, 1239-41, 1243-45 (1980).
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Finally, if the term “concerning” in the 1982 Law of the
Sea Convention is interpreted to include only disputes about
a particular provision’s interpretation or application to spe-
cific facts, disputes of any other sort would not be covered.
Yet the fact that Article 298(1)(c) of the Convention permits
parties to except from the compulsory settlement provisions
of Part XV disputes over which the Security Council exer-
cises its powers under Chapter VI of the Charter certainly
suggests that “concerning’ must have a broader meaning.274

This stems from the fact that the Security Council’s au-
thority under Chapter VI includes disputes of many degrees
of intensity as well as disputes arising from many different
sources.2’> A dispute regarding the continuation of a mili-
tary use violative of the 1982 Convention would surely be
included. If “concerning” were given its narrower technical
meaning, Article 298(1)(c)’s optional exception would be un-
necessary.276

This discussion does not mean that there is no technical
difference between “relating to,” *“arising out of,” and “con-
cerning.” In the context of Article XI of the Antarctic Treaty
and Article 279 of the proposed 1982 Convention on the
Law of the Sea, however, that technical difference appears
not to have been closely followed. Nor is the discussion
above intended to suggest that only disputes arising from or
connected with expectations about state party behavior are
within the ambit of “concerning the interpretation or appli-
cation.” Disputes about a particular provision’s meaning or
its applicability to specific facts are also included under the
language. By giving the term “concerning” a broader read-
ing, the intent of the drafters may be better effectuated, and
premature intervention by the Security Council under Chap-
ter VI of the Charter may be averted.

274. United Nations Convention on the Law of the Sea, supra note 266,
at 49. For a discussion of the Security Council’s authority over disputes
under Chapter VI of the Charter, see supra text accompanying notes 249-
66.

275. For discussion of peaceful setlement, see text accompanying notes
194-223.

276. This is because the dispute would not be within Part XV settlement
provisions.
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VI. AssesSMENT OF CraiMs THAT USE oF FORCE 1s
JusTiFIED: SPACE-BASED BMD AND CONTINENTAL
SHELF-BASED ASW SYSTEMS

Whether a state’s violation of an international obligation
to refrain from deploying military objects or engaging in mil-
itary activities in international spatial areas allows a targeted
state under the legal concepts discussed above to use force
to remove the objects or terminate the activities is of central
importance. If one is favorably disposed to a right of repri-
sal,277 the factual situation created by the violative use will
determine whether a targeted state can justifiably invoke the
right, for as formulated under customary international law,
the doctrine of reprisal requires that any resort to force be
warranted by necessity.27¢ Similarly, the facts of a specific
violative use are also important in assessing the right of an-
ticipatory self-defense. As The Caroline incident makes clear,
the use of force in anticipation of an armed attack may be
justified only if the attack is imminent, “leaving . . . no mo-
ment for deliberation.”27? The lower degree of necessity re-

277. See, e.g., 11 L. OPPENHEIM, supra note 23, at 136 (non-compliance
with treaty obligations may justify a reprisal).

278. For example, the opinion in the Naulilaa Incident Arbitration, supra
note 141, at 904, states: “The use of force is only justified by its character
of necessity.” The opinion rejected Germany’s plea that it had used force
as a measure of reprisal, on three grounds: first, Germany was not the
victim of an internationally unlawful act; second, even if it had been a vic-
tim, Germany had made no request for satisfaction prior to using force;
and third, the force Germany employed was out of proportion to the act
triggering its use. Jd. It is difficult to know exactly in what sense the case
intended there to be a necessity. The arbitrators may have meant that the
necessity to use force exists (a) anytime peaceful settlement fails; (b) only
when the situation, after unsuccessful attempts at peaceful settlement,
poses a threat to the state invoking the right of retaliation; or (c) only
when the threat is so acute that it cannot be removed by other means. In
view of the grounds for decision, it seems strained to read the opinion to
mean that the international delinquency must have created a threat so
acute that no other means existed by which the threat could be avoided.
In all likelihood, the arbitrators meant only that Germany was required to
exhaust peaceful settlement efforts before it would be justified in using
force to remedy the violation it suffered. For present purposes, however,
the arbitrators’ ruling may be and has been read as falling between these
two extremes and as requiring the failure of peaceful settlement coupled
with a threat to the invoking state.

279. Jennings, supra note 56, at 90; sez Letter from Mr. Webster to Mr.
Fox, supra note 56.
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quired to invoke the right of reprisal suggests one reason the
right has not been well received in international law. In any
case, a targeted state may not justify the use of force under
either the right of reprisal or the right of anticipatory self-
defense unless the factual situation created by the violative
use satisfies the appropriate standard.

The following sections will examine the legal validity of
reprisals and anticipatory self-defense measures in the con-
text of two possible future military uses: the deployment by
the United States of a ballistic missile defense (BMD) system
in outer space, and the placement of anti-submarine warfare
(ASW) devices by the Soviet Union on the United States’
continental shelf.

A. “Star Wars™: A Dificult Case for the Anticipatory Use of
Force by the Soviet Union

1. Space-Based BMD Systems

In a nationally televised address on March 23, 1983,
President Ronald Reagan outlined a defensive alternative to
the current U.S.-U.S.S.R. offensive arms race.28¢ The Strate-
gic Defense Initiative, or “Star Wars” program, is intended
to examine the technological feasibility of a space-based
BMD system capable of providing the United States with a
shield against Soviet ballistic missiles.

As presently conceived, the system is composed of three
distinct layers.28! Each layer would attack Soviet ballistic
missiles at different phases—the boost, the mid-course, and
the terminal phases—of their flight towards targets in the
United States.282 The boost phase includes the 200 to 300
seconds immediately following the lift-off of Soviet ICBMs
and SLBMs.283 During this phase, directed-energy weapons
able to strike at the speed of light would be used to destroy

280. N.Y. Times, Mar. 24, 1983, at A20, col. 5.

281. Burrows, supra note 1, at 847-48. Changes in the contours of the
space-based BMD proposal formulated after the latter half of 1984 are not
considered in this Article.

282. Id.

283. D. GraHaM, supra note 1, at 115 (240 seconds); Andelman, supra
note 130, at 96 (250 seconds); Burrows, supra note 1, at 848 (300 scconds);
Weiner, supra note 1, at 91 (200 seconds).
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or disable Soviet launchers.284

Soviet launchers not destroyed in the boost phase would
release multiple warheads on various trajectories aimed at
individual targets. These warheads would be targeted dur-
ing the mid-course phase by the second layer of U.S. weap-
ons. The difficulty of destroying all of the warheads at this
phase would depend upon the number of Soviet launchers
able to escape destruction during the boost phase and the
number of warheads carried by those launchers.285 The mid-
course phase will last approximately 20 minutes for
ICBMs?86 and 10 minutes for SLBMs.287

The terminal phase begins as the warheads re-enter the
earth’s atmosphere. During this phase, which may last only a
few minutes, warheads which survived the mid-phase defen-
sive weaponry would have to be destroyed at nearly point-
blank range by earth-based BMD systems. Possible system
components include nuclear-tipped rockets,288 multiple un-
guided Swarmjet non-nuclear rockets,?8? large fragmenta-
tion warheads,?°® and nuclear charges which are planted
around ICBM fields and detonated so as to neutralize incom-
ing warheads with clouds of dust and debris.29!

The directed-energy weapons used in this three layer
BMD system would most likely be either high energy lasers

284. Estimates of the number of space-based directed-energy weapons
needed in this phase vary from 24, see C. Gray, supra note 1, at 60, to 250,
see Carter, supra note 1, at 175; see also Weiner, supra note 1, at 94 (at least
200 satellites); Letters to the Editor, Wall St. J., Jan. 17, 1985, at 27, col. 1
(Union of Concerned Scientists suggests 300 satellites).

285. In addition to directed-energy weapons, mid-course phase weap-
onry may include: a) hypervelocity electromagnetic railguns able to fire
dense fusillades of lethal pellets at extraordinary speeds, see Burrows, supra
note 1, at 848; and b) non-nuclear exo-atmospheric multiple warhead in-
terceptor rockets, operating in conjunction with exo-atmospheric infrared
optical sensors able to direct each interceptor warhead to an independent
incoming ICBM/SLBM warhead, see Payne & Gray, supra note 1, at 823;
Weiner, supra note 1, at 75-85.

286. Burrows, supra note 1, at 848; Weiner, supra note 1, at 51 (Fig. 3-1).

287. Weiner, supra note 1, at 51 (Fig. 3-1).

288. The nuclear-tipped rockets might be of the Sprint variety used in
the U.S. BMD system in the late 1960s. Burrows, supra note 1, at 848.

289. D. GraHAM, supra note 1, at 46.

290. Id.

291. Weiner, supra note 1, at 89-91.
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or particle beam weapons.292 Both require a power-generat-
ing source, and beam and fire control subsystems.293 The
beam and fire control subsystems would aim and focus the
beam at a vulnerable spot on the target,2% and cease firing
once the objective has been accomplished??5 in order that
the weapon could be immediately resighted. The objective
in each case would be to penetrate the target surface and
ignite the fuel, destroy or damage a vital component, or
cause a warhead to detonate.296 A single high energy laser
or particle beam weapon functioning at an optimum level
would be capable of destroying only 40 to 60 missiles during
boost phase.297

High energy lasers operate by projecting either a contin-
uous beam of light or a series of energy pulses.2?8 In a “con-
tinuous beam” mode, laser-generated heat burns through
the target surface,299 while in the pulse mode, shock waves
are generated in the target surface.3%90 A particle beam

292. Burrows, supra note 1, at 847.

293. D. GraHAM, supra note 1, at 115 (lasers), 118 (particle becam weap-
ons).

294. Id.

295. Id.

206. Id. at 116 (lasers), 119 (particle beam weapons).

297. Carter, supra note 1, at 175. This estimate is based on the opera-
tional range of the BMD system weapons and enough time for the beam to
“dwell” on the target. An operational range of 1000 miles has been sug-
gested for high energy lasers, see C. Gray, supra note 1, at 60-61, and
10,000 kilometers for particle beam weapons, see D. GRAHAM, supra note 1,
at 119. A satisfactory beam dwell time has been established at approxi-
mately 5 seconds per target. Carter, supra note 1, at 174. “Laser” is an
acronym for Light Amplification by Simulated Emission of Radiation.

298. Thompson, supra note 1, at 698.

299. Id.

300. Id. High energy lasers take a number of different forms. The most
technologically developed high energy laser, see C. Gray, supra note 1, at
61, is the hydrogen flouride laser. It is not considered sufficiently promis-
ing for BMD missions in the 1990s. Id. The deuterium fluoride chemical
laser, the most powerful chemical laser to date, is subject to the same ob-
servation. See D. GRAHAM, supra note 1, at 117-18. Other types of lasers
currently under development may, however, prove to produce sufficient
power. For example, a free electron laser able to produce moderate
power levels is due to be completed in the mid-1980s. D. Granas, sugra
note 1, at 118. Research into the ultraviolet excimer laser is progressing
much more slowly. C. Gray, supra note 1, at 61. Nuclear-pumped x-ray
lasers, although under research at one laboratory, sez Burrows, supra note
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weapon, on the other hand, produces a beam of either
charged or neutral subatomic particles and then accelerates
those particles and projects them to a target in a form best
described as a man-made lightening bolt. As the particles
strike the target surface they transfer intense kinetic energy
which results in targeted material fracturing from stress.30!
The major technological hurdle to deploying particle beam
weapons in space is decreasing the size of current particle
accelerators while increasing the energy they are able to gen-
erate and project. Currently, ground-based particle acceler-
ators are a mile or more in length and do not produce suffi-
cient energy to serve as effective defensive weapons.302
Some commentators suggest that the necessary break-
throughs in particle beam weaponry are not likely to occur
before the end of this century.303

2. Should “Star Wars” Be Deployed?

Assuming that technological impediments can be over-
come, the decision to proceed with deployment of the “Star
Wars” system must take into account a number of policy
considerations. For instance, to what extent would efforts to
deploy a space-based BMD system drive Soviet deci-
sionmakers, unable to keep their own technology abreast of
America’s, to order a nuclear strike against the United States
during a crisis arising prior to the BMD system being made
operational? Facing a new generation of American ICBMs,
SLBMs, and long-range bombers, it does not seem unrealis-
tic to imagine Soviet decisionmakers viewing a space-based
BMD system with great trepidation and wondering whether
time will blunt the ability of their retaliatory forces to dis-
courage attacks against their nation. The likelihood of such
a Soviet attack might be reduced by deploying the earth-

1, at 848, may not be a critical component in any space-based BMD system
in the near future. See Payne & Gray, supra note 1, at 837 n.14 (citing G.
Keyworth, Presentation at the Forum on the Future of Ballistic Missile De-
fense, Brookings Institution (Feb. 29, 1984)); see also D. Grauam, supra
note 1, at 118.

301. The particle beam has been an integral part of efforts to replace
present-day fission nuclear reactors with fusion ones. D. GRAHAM, supra
note 1, at 119; Thompson, supra note 1, at 698.

302. C. Gray, supra note 1, at 58.

303. Id.
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based components of the BMD system first. Such a move
would make it more difficult for the Soviets to destroy Amer-
ican ICBMs, thereby reducing the likelihood of a Soviet first-
strike.

But what if the Soviets match every American technolog-
ical advancement with an advancement of their own? If the
“Star Wars” program simply ignites a weapons race in outer
space, will that lead to more widespread confrontation on
earth at the conventional forces level? Conventional conflict
between the superpowers has been conducted through sur-
rogates, principally out of the fear that more direct or fre-
quent conflict might escalate to nuclear war.3¢¢ If the stage
for the ultimate battle between the two superpowers is to be
outer space, who can say whether the lifting of the threat of
widespread devastation on earth might not remove the basic
constraint (fear of nuclear war on earth) that has kept more
conventional confrontation at a tolerable level.

In assessing the choice between war in outer space with
its accompanying possibility of a greater chance of conven-
tional conflict on earth, and the constant and looming threat
of nuclear annihilation with its accompanying possibility of a
smaller chance of conventional conflict,3%5 one must not lose
sight of the fact that there is no guarantee that conventional
conflict will remain conventional. Further, unless space-
based defensive systems are in fact fail-proof, the likelihood
of full nuclear destruction may thus be dramatically in-
creased by a move to outer space.

3. Assessment

The considerations discussed above draw into question
the wisdom of proceeding with deployment of a space-based
BMD system, but have little to do with the lawfulness of So-
viet efforts to remove the components of such a BMD system
once deployed. Such an effort by the Soviets would seem to
involve the use of force and would therefore require justifica-
tion under an exceptional principle.

304. The superpowers probably recognize that indirect and infrequent
confrontation at the conventional level reduces the chances of escalation
to greater levels of conflict between them.

305. See F. Dyson, WeapoNs aND HopPE 71-72 (1984) (discussing a par-
ticular kind of situation in which he would accept space-based BMD).
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A Soviet effort to interrupt the deployment process may
involve clashes with American deployment personnel.
Where such personnel are not present, either because they
are not needed to complete the deployment or because the
BMD system is already operating, Soviet efforts are sure to
be detected by space surveillance systems. In both cases, it
probably will not matter whether the United States attempts
to stop the Soviet removal efforts or chooses not to stop
them in order to avoid more widespread conflict. As long as
force implies pressure not resisted because of a conscious
decision by the receiving state,?°¢ only completely unde-
tected removal efforts would not involve the use of force.
Since in regard to a space-based BMD system all removal ef-
forts would probably be detected, there is thus little doubt
that “force” would be involved. Yet, it is unlikely that the
Soviets would ever undertake removal efforts during a pe-
riod of crisis. With tensions already heightened, removal of
a ballistic missile defense system might be seen as the open-
ing thrust of an offensive attack. Unless the Soviets were
convinced that the existing crisis was serious enough to push
the superpowers to nuclear war, and saw removal efforts as a
step towards improving their position at the onset of conflict,
removal efforts probably would be undertaken only during
times of relatively low tensions. As a result, the Soviet ef-
forts at removal would provide a difficult case in terms of
current international law, for they probably would not be
clandestine and also probably would not occur at times when
Article 51 self-defense principles might be employed.

With regard to the exceptional principle of reprisal, the
threat to Soviet ICBMs and SLBMs posed by the three-tier
American BMD system would seem to provide sufficient ne-
cessity to warrant the use of military force to remove BMD
hardware whenever peaceful negotiations fail to result in re-
moval.307 Unless the BMD system is in fact incapable of de-
stroying any Soviet missiles or warheads, it will pose a threat
to Soviet nuclear forces. Most analysts assume the BMD sys-
tem will eventually have an overall strategic warhead de-

306. See supra text accompanying notes 25-28.
307. See supra note 278 on what the customary law meant by the re-
quirement of necessity in the context of reprisals.
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struction rate of between 50 and 99 percent.3%8 Since even
slight fluctuations in retaliatory capability may upset the stra-
tegic balance,309 removal might be justified whenever peace-
ful efforts prove unproductive.

With respect to anticipatory self-defense, Soviet efforts
to effect removal would present two important questions.
The first concerns whether a state must resort to effective
countermeasures in an attempt to ameliorate the threat of
attack before it can justify its use of force on grounds of an-
ticipatory self-defense. Itis well settled in some jurisdictions
that municipal law requires individuals to show that they
have “retreated to the wall” before their resort to force in
self-defense will be considered justifiable. Is such a require-
ment part of international law’s test of anticipatory self-de-
fense? International legal literature regarding anticipatory
self-defense does speak of the concept of “necessity.””3!¢ Yet
there has been little effort to translate this concept into a re-
quirement that effective countermeasures be used prior to
being able to rely justifiably on the use of force.

The second question raised by any Soviet removal effort
based on anticipatory self-defense concerns whether the doc-
trine of anticipatory self-defense can even be invoked as a
justification for using military force against a defensive sys-
tem. This is a question of first impression. The traditional
international law of anticipatory self-defense was formulated
to permit a state facing an imminent threat of offensive at-
tack to react before suffering the first blow. At the time it
was formulated, nearly 150 years ago, no one could have en-
visioned defensive systems with the capabilities of the “Star
Wars” system. The failure of traditional formulations of an-

308. See Burrows, supra note 1, at 852 (suggesting a penetration figure
converting to a 99 percent overall kill rate); Keeny, Reactions and Perspec-
tives, in BarrisTic MissiLE DEFENSE, supra note 1, at 411 (90 percent);
Payne & Gray, supra note 1, at 823 (85 percent at each level of the layered
system); Rathjens, Reactions and Perspectives, in BALLISTIC MisSILE DEFENSE,
supra note 1, at 424 (50 to 90 percent).

309. See 1979 ACIS, supra note 4, at 119.

310. Cf S. MaLLisoN & W. MaLLisoN, supra note 103, at 16-19 (sug-
gesting force in self-defense is justified only if the “circumstances require™
it); M. McDoucaL & F. FELICIANO, supra note 23, at 218 (suggesting that
necessity is an imperative to the use of force and that its existence is to be
determined in total context); see also Schachter, Right of States, supra note
45, at 1635-37.
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ticipatory self-defense to address the issue of defensive sys-
tems is therefore quite understandable.

Requiring states to use effective countermeasures cur-
rently within their capability has a distinct appeal, since it
might reduce or eliminate the imminence of an attack with-
out resort to military force. Secretary Webster’s statement in
The Caroline incident that anticipatory self-defense is justified
only by an attack so imminent that it leaves “no moment for
deliberation,””3!! supports such a requirement. If effective
countermeasures exist as an alternative to the use of force,
then a “moment for deliberation” is present. Furthermore,
in almost every conceivable instance, a state aware of some
development which will pose an imminent threat of attack in
the future cannot justify immediate recourse to armed force
if its technological sophistication enables it to fashion coun-
termeasures which can neutralize the threat when the threat
eventually matures. Advance knowledge of a situation surely
gives the targeted state more than a ‘“moment for delibera-
tion,” and thus seems to require it to develop appropriate
responses.312

Since The Caroline standard requires peaceful settlement
whenever a threat of attack does not leave a ‘“‘choice of
means,” it should not be thought unusual that the “no mo-
ment for deliberation” standard directs internal or domestic
decisions by compelling the pursuit of alternatives to the im-
mediate use of defensive force. The concept of “domestic
jurisdiction” reflected in Article 2(7)3!3 of the Charter is not
intended to limit the extent to which principles of interna-

311. Letter from Mr. Webster to Mr. Fox, supra note 56.

312. An example where force may in fact have been used far in advance
of an external threat being imminent is the Israeli air attack on the Tamuz
I nuclear reactor in Baghdad, Iraq. Whether the use of force was appro-
priate is an entirely distinct question. See generally Mallison & Mallison,
supra note 68; Note, National Self-Defense in International Law: An Emerging
Standard for a Nuclear Age, 59 N.Y.U.L. Rev. 187 (1984).

313. Article 2(7) states:

Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of
enforcement measures under Chapter VII.
U.N. CHARTER art. 2, para. 7.
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tional law direct a state’s internal decisions. Were this not
so, most principles of international law would be rendered
meaningless, since all are designed to establish parameters
on the exercise of state discretion.

To be sure, this is not to suggest that a state caught
without effective countermeasures, as a result of a conscious
decision to refrain from complying with the countermeasure
requirement, is estopped from invoking anticipatory self-de-
fense when a threat becomes imminent. But a state would
not decide rationally upon such an imprudent course. Every
state wants to avoid the risks of conflict. The point made
here, however, is that a state able to choose between imme-
diate resort to armed force and the development of counter-
measures able to thwart a threat that time will cause to be-
come imminent, is required to select the latter. This choice
is consistent with the policy against breaches of the peace
reflected in the Charter of the United Nations.

The important point about anticipatory self-defense
against defensive systems is that the basic objective behind
the right to preempt is, and has always been, to permit a
state to use reasonably proportionate armed force when nec-
essary to forestall any military interference threatened by an-
other state. That the customary international law standard
was formulated in a context of an imminent threat of an of-
fensive attack is but reflective of the stage of technological
development extant at the time of The Caroline incident. The
future may be marked by defensive systems with staggering
capabilities, and as long as such systems may be used to fur-
ther military ambitions there seems to be no reason to place
them beyond the scope of anticipatory self-defense.

Perhaps the clearest example in the nuclear age of a de-
fensive system that should be considered as subject to justifi-
able preemption would be one able to envelop the possessor
with a shield impenetrable by an opponent’s strategic weap-
ons. To conclude otherwise would vest the possessor of
such a defensive system with the ability to disarm an oppo-
nent while retaining its own offensive forces. If the defensive
system does not permit such a completely neutralizing capa-
bility, the use of military force against it should be justifiable
on the basis of anticipatory self-defense in but one instance:
if the system enables the possessor to destroy a sufficient
number of strategic weapons so as to leave the opponent
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without the strategic power to inflict damage sufficient to de-
ter the possessor of the defensive system from ever credibly
threatening the use of its own offensive weapons.

As discussed above, many argue that the United States’
current strategic vulnerability stems from the fact that a So-
viet first-strike may destroy enough highly accurate Ameri-
can ICBMs to force the United States to capitulate rather
than launch a responsive strike against Soviet urban and in-
dustrial centers, thereby triggering a retaliatory strike and
full-fledged nuclear conflict.3!4 This line of reasoning sug-
gests that defensive systems not able to envelop their posses-
sor with completely impenetrable shields may still prove suf-
ficient to give their possessor the capability to impose its will
on an opponent. Since the basic objective of anticipatory
self-defense is to permit states to use force to prevent this
from ever happening, defensive systems that deny an oppo-
nent effective use of enough offensive weapons to inflict the
kind of destruction able to deter threats from the possessor
of the defensive system would seem as susceptible to claims
of anticipatory self-defense as systems that create completely
impenetrable shields.

In light of the reasoning above, the Soviet Union would
seem hard pressed to make a case justifying the use of force
to remove the space-based BMD system currently receiving
consideration in the United States. The Soviet military could
easily put in place several countermeasures to the BMD sys-
tem currently envisioned. These include: polishing missile
boosters to deflect the beams generated by directed-energy
weapons;3!5 adding ablative material to the boosters and
warheads to increase their ability to absorb heat;3!6 rotating
the boosters to reduce the dwell time of a weapon’s beam;3!7
shortening the firing time of missile boosters to minimize the
risk span during the boost phase;3!8 depressing the trajec-
tory of missiles so as to fly under the space-based compo-

314. See Nitze, supra note 112, at 227.
315. C. Gray, supra note 1, at 64.

316. Payne & Gray, supra note 1, at 835.
317. Id.

318. See Letters to the Editor, Wall St. J., Jan. 17, 1985, at 27, col. 1;
Bienen & Ostriker, ‘Star Wars-Costly, Futile, N.Y. Times, Jan. 13, 1985, at 4,
col.1.
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nents of the BMD system;3!9 using chaff or dummy warheads
to increase the number of targets for the mid-course and ter-
minal phases;320 and deploying space mines32! or earth-
based lasers designed to destroy the space-based compo-
nents of the BMD system in the moments preceding the out-
break of war.322

Moreover, even if countermeasures did not exist or
could not be developed in time, it seems doubtful that the
effectiveness of the American BMD system would be suffi-
cient to justify a Soviet use of military force to effect removal.
Analysts do not suggest that the system will be completely
impenetrable.322 And every one-tenth of one percent results
in leakage of ten strategic warheads. Even if the BMD system
were completely effective, American military specialists
would still have to contend with low-altitude nuclear delivery
systems such as air- and sea-launched cruise missiles. The
Soviets have thousands of these missiles, which can be
launched from every direction and can strike targets with
pinpoint accuracy from altitudes of 100 feet to 600 miles.324
These missiles alone, given their destructive capability, may
deter the United States from coercing the Soviets to conform
to certain American dictates or suffer an offensive strike.

B. Advanced ASW: A Possible American Case for Anticipatory
Use of Force

What if the Soviet Union were to emplace anti-subma-
rine warfare (ASW) devices on the U.S. continental shelf?
The Soviet Union may have a real interest in clandestinely
deploying such devices off the Atlantic, Pacific, and Gulf
coasts of the United States325 in order to jeopardize as many
of the United States’ strategic forces as possible.326 Such a
deployment might justify the anticipatory use of force by the
United States. To understand this, an examination of the

319. See C. Gray, supra note 1, at 65.

320. Andelman, supra note 130, at 97.

321. See generally C. GRay, supra note 1, at 64-69.

322. Weiner, supra note 1, at 96.

323. See supra note 308.

324. Burrows, supra note 1, at 850.

325. See R. Zedalis, Foreign State Military Use, supra note 5.

326. Some argue the Soviets are seeking a war-winning capability. Ses
Soviets Confident of Nuclear Viclory?, Tulsa World, Nov. 4, 1981, at A5, col. 2.
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current configuration of strategic nuclear weaponry is impor-
tant.

1. The Importance of American SSBNs

The Soviet and American strategic nuclear arsenals are
estimated to hold approximately 10,000 warheads each.327
The superpowers’ basing preferences, however, differ mark-
edly. The United States has deployed slightly more than fifty
percent of its strategic warheads on SLBMs.328 Less than
thirty percent of the United States’ strategic warheads are
carried on long-range bombers, and approximately twenty
percent on ICBMs.329 In contrast, the Soviets have deployed
slightly more than seventy percent of their strategic war-
heads on land-based ICBMs.330 Less than twenty percent of
Soviet warheads are on SLBMs, and less than ten percent on
bombers.331

The high percentage of Soviet warheads based on
ICBMs has contributed to the vulnerability of the United
States’ ICBM force.332 Many strategic theorists suggest that
the destructive power and accuracy of the Soviet ICBMs,
when combined with the Soviet preference for land-based
missiles, could result in the loss of as much as ninety percent
of the United States’ ICBM force in a Soviet first-strike.333
Thus, the critical importance to the United States of its
SLBMs and the nuclear powered submarines that carry them
is clear. The difficulty the United States’ bomber force might
encounter in getting airborne334 and then attempting to pen-
etrate Soviet air space,335 further heightens the importance

327. Frye, Strategic Build-Down: A Context for Restraint, 62 FOREIGN AFF.
293, 296 (1983-1984).

328. Id.

329. Id.

330. 1d.

331. Id.

332. Id.

333. Reflections on the Quarter, supra note 117, at 253.

334. See 1979 ACIS, supra note 4, at 69 (suggesting that only about 30%
of the United States bomber force would survive a Soviet surprise attack).

335. See Rummel, Will the Soviet Union Soon Have a First-Strike Capability?,
20 ORBIS: J. WorLD AFF. 579, 584-86 (1976) (suggesting that United
States bombers may not be able to penetrate Soviet airspace). Notwith-
standing difficulties in penetration, cruise missiles may give the United
States the ability to strike hardened Soviet targets, such as ICBM silos, see
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of American SLBMs.

The roughly 5,000336 strategic nuclear warheads on the
United States’ SLBM force are carried by a fleet of thirty-
three ballistic missile launching nuclear powered submarines
(SSBNs).237 Thirty-one of these are Poseidon SSBNs armed
with sixteen missiles apiece,338 and two are Ohio-class Tri-
dent SSBNs339 able to fire twenty-four missiles apiece.30
The Trident SSBNs carry Trident I (C-4) missiles which have
eight warheads each3¢! and a range of approximately 4,000
nautical miles.342 Twelve of the thirty-one Poseidon SSBNs
have been retro-fitted to carry Trident I (C-4) missiles.343
The remaining nineteen Poseidons carry the Poseidon C-3
missile,34¢ which has ten warheads®#5 and a range of approxi-
mately 2,500 nautical miles.346 Since approximately fifty-five
percent of the United States’ SSBNs are out of port at any
one time,347 roughly 2,400 of the strategic nuclear warheads
deliverable by its SLBMs would be exposed to any risks cre-
ated by a Soviet ASW system deployed on America’s conti-
nental shelf. Of that number, only those atop Trident I (C-4)
missiles would have a chance of hitting from home-port any-
thing more than the northeasternmost tip of Siberia.>#® The

Vershbow, The Cruise Missile: The End of Arms Control?, 55 FOREIGN AFF.
133, 137 (1976), from locations beyond the range of Soviet air defenses.
(Since the bombers which carry cruise missiles may be significantly more
vulnerable than long-range ballistic missiles, see 1979 ACIS, supra note 4,
at 67-69, the United States should not rely too heavily on air-launched
cruise missiles to deter a Soviet first-strike threat.)

336. One source lists the precise figure at 4,960. See STockHOLM INT'L
PeAcCE RESEARCH INST., 1983 Y.B. WORLD ARMAMENTS & DISARMAMENT 48,
table 3.1 [hereinafter cited as SIPRI 1983].

337. Id. at 53.

338. Id.

339. Id.

340. Id.

341. Id. at 48, table 3.1.

342. 1980 ACIS, supra note 4, at 46.

343. SIPRI 1983, supra note 336, at 53.

344. Id.

345. Id. at 48, table 3.1.

346. Sez Lindsey, The Future of Anti-Submarine Warfare and its Impact on Na-
val Activities in the North Atlantic and Arctic Regions, in NEW STRATEGIC Fac-
TORS IN THE NORTH ATLANTIC 139, 150 (C. Bertram & J. Holst eds. 1977).

347. 1979 ACIS, supra note 4, at 104.

348. See R. Zedalis, Foreign State Military Use, supra note 5.
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heavily populated and industrialized south and southwestern
portions of the Soviet Union lie beyond the range of any
American SLBMs launched from home-port.349

International law may authorize the use of force to re-
move a Soviet ASW system emplaced on America’s continen-
tal shelf without demanding that all or a substantial part of
all of the three legs of the United States’ strategic triad be
subject to destruction as a result. If the right of reprisal ex-
ists under contemporary international law, the United States
need show only that necessity requires that the threatening
system be removed. Although the doctrine of anticipatory
self-defense is considerably more stringent than the reprisal
standard, the United States would only need to show that the
Soviet ASW system posed an imminent threat of attack to
justify removal efforts. As a prelude to a discussion of
whether ASW deployment would be sufficient to warrant in-
vocation by the United States of the rights of reprisal or an-
ticipatory self-defense, an examination of current ASW de-
tection and weapons technology is set forth below.

2. Advanced ASW Technology

The most advanced and modern ASW systems are those
possessed by the United States.35° Nevertheless, it would be
unrealistic to think that the Soviets will be unable to match
the U.S. systems after a reasonable period of intense re-
search and development.35! Thus, caution seems to dictate
that one should assume that whatever advanced technology
now exists is the technology the Soviets would employ in
putting their ASW system in place.

Several kinds of detection devices would likely make up
an integral part of a Soviet ASW system, including: low-light
level television,?52 infra-red line scan,3%® radar sensor,354

349. Id.

350. Id.

351. The Soviets apparently seek major breakthroughs rather than in-
cremental advances in almost all areas of military technology. For discus-
sion on U.S. apprehensions regarding a Soviet ASW system, see 1979
ACIS, supra note 4, at 106.

352. Id. at 108; SIPRI 1974, supra note 4, at 308, 310.

353. 1979 ACIS, supra note 4, at 106.

354. SIPRI 1974, supra note 4, at 308.
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magnetic anomaly detection,35> active and passive so-
nobuoy,3%6 and dipping sonar.357 Although a rapidly deploy-
able moored surveillance system is currently being devel-
oped, the basic seabed-based listening system at the present
time is the acoustic detection array.358 The Soviets could
conceivably construct a series of linked self-powered detec-

355. Id. at 309, 313.

356. Id. at 308-10, 313.

357. Dipping sonar is carried by the Sea King SH-3 series helicopter. See
K. Tsipis, supra note 4, at 24-25 & app. 1, table 1, A(3).

358. This system functions by means of detectable sound emitted or re-
flected by submarines. Passive arrays are those which simply detect sound
emissions; they have been estimated to pick up sound generated by the
cavitation and turbulence of a submarine as far away as 100 miles. See
Brown, Military Uses of the Ocean Floor, in PACEM IN Marisus 285, 288 (E.
Borgesse ed. 1972). Some authorities, however, set the range of detected
sound at 100 kilometers. See SIPRI 1974, supra note 4, at 307. The passive
device consists of hyper-sensitive hydrophones or listening instruments
which detect sound emissions generated by moving vessels, and then relay
the detected emissions to an awaiting computer analysis unit which distin-
guishes the ambient ocean noise from meaningful signals and attempts to
identify the nature of the moving object. See SIPRI 1974, supra note 4, at
316-17.

Arrays which detect reflected sound are termed active systems. Active
arrays are equipped with electromechanical generators, known as trans-
ducers, which propagate sound waves, and hydrophones, which listen to
detect any reflection of the sound waves, processing all information in a
manner similar to that used by the passive system. Active arrays are esti-
mated to have a range of about fifty miles. See Brown, supra, at 287. Un-
like passive systems, active systems can compute the location of detected
objects. Processing units accomplish this by triangulation and by mcasur-
ing the time it takes for sound pulses to return to the hydrophones.

The principal acoustic detection arrays presently employed are the
Sonar Surveillance System (SOSUS), see generally K. Tstris, supra note 4, at
29-30; the Azores Fixed Acoustic Range (AFAR), see id. at 30 & app. I,
table 1, A(5); and Sea Spider, se¢ id. at app. 1, table 1, A(5).

The entire SOSUS system consists of several individual systems, cach
designed to monitor specific areas of ocean space. “Caesar,” the original
component of SOSUS, is emplaced on the continental shelf along the cast-
ern seaboard. Seeid. A more advanced version, “Colossus,” is located on
the Pacific shelf off the west coast. See SIPRI 1974, supra note 4, at 317.
“Barrier” and “Bronco,” systems similar to those scanning the two sca-
boards, are believed to be deployed beyond the coasts of the United
States’ allies. See K. TsipIs, supra note 4, at app. 1, table 1, A(5).

AFAR consists of several sonars mounted on top of three or more
130-meter high towers, each spaced thirty-five kilometers apart and sub-
merged off the southernmost islands of the Azores group in water 300 to
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tion arrays, which might permit continual surveillance of
conventional and nuclear powered submarines located any-
where on the United States’ continental shelf.359

Detection is but one part of an ASW system; a second
critical component is a complementary weapons system.
The basic weapons systems now in operation include depth
charges, antisubmarine rockets, antisubmarine torpedoes,
submersible antisubmarine mines, and Captor (encapsulated
torpedo).36° While the exact capabilities of these weapons
are classified, reports suggest that they may be quite as-
tounding.26! Many of the depth charges, rockets, and torpe-
does are, or are capable of being, armed with nuclear explo-
sive devices.362 Some have target ranges in the area of
50,000 meters and diving abilities of up to 1,000 meters.33

The seabed-based weapons now most often in use, sub-
mersible antisubmarine mines and encapsulated torpedoes,
have less impressive capabilities. The submersible mine has
a range limitation of approximately thirty fathoms.364 It is
activated by either fluctuations in hydrostatic pressure36s or
changes in surrounding magnetic or acoustic energy
levels.366 Captor is a new and sophisticated form of mag-

600 meters deep. Its principal task is to keep track of submarines entering
and leaving the Mediterranean.

Sea Spider is a much more ambitious system. It is basically a passive
acoustic submarine detection unit composed of a single hydrophonic lis-
tening device three meters in diameter and anchored by three cables at a
depth of approximately 5,000 meters. The entire unit is reported to be
powered by a nuclear battery and stationed a few hundred miles north of
Hawaii. In 1969 the Navy attempted unsuccessfully to install such a sys-
tem. Reports that it later succeeded have not been confirmed.

359. See R. Zedalis, Foreign State Military Use, supra note 5.

360. K. Tsiris, supra note 4, at 48, app. 1, table 2.

361. Id.

362. See Zedalis, Military Uses of Ocean Space, supra note 6, at 590 n. 70-72.

363. See Department of Defense Authorization for Appropriations for Fiscal Year
1981: Hearings Before the Subcomm. on Research and Development of the Senale
Armed Services Comm., 96th Cong., 2d Sess. 3102-06 (1980) [hereinafter
cited as 1980 DOD Hearings].

364. Brown, supra note 358, at 289.

365. Depression mines rest on, or are secured to, the sea floor. Unlike
physical contact mines which explode upon impact, depression mines de-
pend on fluctuations in the hydrostatic pressure.

366. Magnetic acoustic mines also rest on, or are secured to, the sea
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netic/acoustic submersible antisubmarine mine.36? Various
technological innovations have been integrated to give it the
ability to detect an enemy submarine, release itself from a
mooring capsule, and then propel itself to its targeted desti-
nation. It is believed that Captor may be deployed by air-
plane, surface ship, or submarine.3%¢ Captor’s sensor acqui-
sition radius, however, is only about one kilometer.36? Nev-
ertheless, this self-activated antisubmarine weapon does
pose a threat to conventional and nuclear powered subma-
rines.

3. Assessment

Undoubtedly, the United States would not tolerate the
presence on its continental shelf of Soviet detection devices
or seabed-based weapons similar to those described
above.37° Since these objects would lie defenseless below
the opaque cover of the ocean, removal would most likely be
undertaken anytime the effort could be assured of escaping
detection. If one accepts the idea that such removal does not
involve the use of force, the United States would not need to
rely on the rights of reprisal or anticipatory self-defense to
justify its actions. Even where likely to meet with Soviet
resistance, removal may nevertheless be advised if U.S. deci-
sionmakers conclude that U.S.-U.S.S.R. relations could with-
stand the strains removal might produce.

If, on the other hand, U.S. decisionmakers determine
that U.S.-U.S.S.R. relations are already overburdened by
other crises, and it is concluded that removal of Soviet ASW
devices and weapons may push the superpowers to the
breaking point, the decisionmakers would probably advise
against removal. The only case of this sort in which removal
might be advised would involve the conclusion that the ex-
isting crises already held out the possibility of conflict. In

floor. Changes in the surrounding magnetic or acoustic energy levels acti-
vate them.

367. See 1979 ACIS, supra note 4, at 108.

368. See 1980 DOD Hearings, supra note 363, at 311.

869. See K. Tsipis, supra note 4, at 33.

370. M. McDoucaL & W. BURKE, supra note 5, at 724. The United
States’ involvement in the Bay of Pigs invasion and the quarantine of Cuba
also demonstrate U.S. intolerance to threats posed close to national bor-
ders.

Imaged with the Permission of N.Y.U. Journal of International Law and Politics



164 INTERNATIONAL LAW AND POLITICS [Vol. 17:73

that case, the rationale for removal would be to assure that
the United States entered the inevitable conflict with an im-
proved military position.

Assuming the existence of a right of reprisal, a refusal by
the Soviet Union to remove a Soviet ASW system from the
United States’ continental shelf would probably constitute
“necessity”’ sufficient to permit the use of force in removal
efforts by the United States. Many analysts believe that the
strategic balance is sensitive to the slightest variations in
force levels caused by weapons able to threaten the retalia-
tory capability of an opponent.37! A Soviet ASW system as
described above could make some American SSBNs within
home-port waters vulnerable to a surprise attack. The fact of
Soviet knowledge of the location of a significant number of
American SSBNs poses a direct threat in its own right.372
Although the range limitations of the seabed-based weapons
would prevent them from destroying SSBNs while in port,
Soviet vessels located outside American territorial waters
and armed with long-range antisubmarine rockets and torpe-
does would not be so constrained. Using the location infor-
mation supplied by ASW detection devices, such weapons
could be targeted to destroy American SSBNs in port. If the
American SSBNs attempted to cross the United States’ conti-
nental shelf to reach launch locations in the Atlantic, Pacific,
and Indian Oceans, the seabed-based weapons of the ASW
system would pose a direct threat.

Under the law of anticipatory self-defense, the United
States would be required to demonstrate that a Soviet ASW
system posed an imminent threat of attack, leaving *“no mo-
ment for deliberation.””373 In the absence of this, the use of
force to effect removal would not be justified. A showing of
this sort would be difficult to make during periods of relative
tranquility. Scholars have suggested that a preemptive strike
against Soviet ICBMs might be justified only during the min-
utes immediately prior to an incontrovertibly demonstrated

371. 1979 ACIS, supra note 4, at 108.

372. See R. ALDRIDGE, supra note 106, at 51 (quoting the Director of the
Defense Department’s Advanced Research Projects Agency (DARPA)).

373. See Letter from Mr. Webster to Mr. Fox, supra note 56.
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launch of those Soviet missiles.3?* Thus, how could the
United States maintain credibly that a Soviet ASW system
poses an imminent threat of attack justifying the use of force
to effect removal? The threat of destruction from an ASW
system is much more speculative than that from ICBMs.
That removal may nonetheless be advised as a matter of mili-
tary policy in such situations suggests an inconsistency be-
tween the current legal standards governing anticipatory
self-defense and expected state behavior.

By contrast, anticipatory self-defense may justify re-
moval by force when U.S.-U.S.S.R. relations are marked by
tension and animosity. As discussed above, Soviet knowl-
edge of SSBN locations obtained by ASW detection devices
may pose an imminent threat of attack to the United States
when that knowledge is relayed to armed Soviet vessels.
Therefore, unless effective countermeasures are in place, an-
ticipatory self-defense would seem to justify U.S. efforts to
remove the ASW devices. From a practical vantage point,
however, removal efforts would likely intensify already
strained relations between the superpowers, and might,
therefore, be unwise.

That a threat of attack is not “Imminent” when the su-
perpower relationship is not burdened by other crises should
not be seen as paradoxical. The mere deployment of a So-
viet ASW system, even if violative of international law, does
not necessarily create sufficiently grave concerns to warrant
invocation of anticipatory self-defense. Soviet SSBNs armed
with nuclear missiles navigate just off the United States’
coasts all the time. The presence of these vessels poses a far
greater threat to the United States than an ASW system
does.375 Were they to unleash their fury, the SSBNs could

374. ¢f. L. HENKIN, supra note 22, at 142-45; J. StonE, OF Law, supra
note 23, at 8-9.

375. See R. Zedalis, Foreign State Military Use, supra note 5. This Article
indicates that ballistic missile launching submarines are relatively invul-
nerable and, because of their less accurate guidance systems, incapable of
being used as first-strike weapons. Thus, SSBNs serve to strengthen state
security. To the extent that ASW weapons and devices threaten SSBNs,
they threaten stability. As a result, it is not incongruous to view ASW ac-
tivities as a greater threat than SSBN activity. International law of the sea
contains prescriptions reflecting the relative desirability of each of these
two uses. Id.
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deliver well over 100 nuclear warheads with pinpoint accu-
racy, killing millions and inflicting widespread devastation
on the U.S. industrial complex.37¢ Yet few would suggest
that the United States would be justified in striking those
submarines during a relatively tranquil period. Thus, in the
absence of tensions creating a reasonable apprehension of
the imminence of an attack guided and controlled by a Soviet
ASW system, the violation of international law arising from
the deployment of such a system would likely not be
redressable by force.

VII. CONCLUSION

This Article has not considered whether the principle of
military necessity reflected in the “laws of war,” as opposed
to the principles of reprisal or anticipatory self-defense,
which regulate the use of force during times governed by the
“laws of peace,” more appropriately fits the current state of
relations between the superpowers.3?? Continuing ideologi-
cal hostility, astronomical defense budgets which greatly out-
strip those of earlier wartime eras, and occasional military
confrontation through surrogates lend a logical appeal to
claims of this sort. Similarly, this Article has not discussed
the jurisprudential questions connected with prescriptions
designed to regulate the behavior of members of the world
community. The absence of centralized sanctioning for vio-
lations of international rules raises this issue whenever the
topic of international “law” is addressed. Any truly compre-
hensive study of the topic dealt with herein would require
equal attention to both of these important items.

The objective of this Article has been to consider the

376. See Weinland, The State and Future of the Soviet Navy in the North Atlan-
tic, in NEw STRATEGIC FACTORS IN THE NORTH ATLANTIC 55, 62 (C. Betram
& J. Holst eds. 1977) (3-5 Delta class SSBNs on patrol in Atlantic at any
one time); R. Zedalis, Foreign State Military Use, supra note 5, at nn.445.
59 (number of warheads Delta-class submarines can deliver). Notice that
no reference has been made to the destructive capability of Soviet SSBNs
in the Pacific.

377. Cf Blum, The Beirut Raid and the International Double Standard: A Reply
lo Professor Richard A. Falk, 64 AM. ]. INT'L L. 72, 76-79 (1970) (regarding
Israel’s 1968 raid on the Beirut Airport, the author notes a distinction be-
tween the principle of military necessity and those governing reprisal and
anticipatory self-defense).
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remedies available under international law for violations of
arms control agreements. The analysis has focused on the
“Star Wars” space-based BMD system and a continental
shelf-based advanced ASW network. The Article has argued
that, with one possible exception,378 a state can justify its use
of force to end military uses violative of various international
conventions only by means of the exceptional principles.

The customary right of reprisal could provide justifica-
tion for the removal of a space-based BMD system or a shelf-
based ASW system. Reprisal, however, is no longer recog-
nized as a right under contemporary international law.
Nonetheless, the policy reasons supporting this interpreta-
tion of the status of the law have not been adequately devel-
oped.

Anticipatory self-defense remains as valid an alternative
justification now as it was before the adoption of the United
Nations Charter. Support for the right can be found in both
sound legal and policy bases. The standard of imminent
threat of attack, leaving “no moment for deliberation,” was
formulated during a period when no one could have envi-
sioned defensive systems able to achieve the same objectives
as offensive weapons. Moreover, given the language used to
express the standard, the standard fixes a considerable bur-
den on a state seeking to demonstrate legitimate reliance on
the right. Any Soviet effort to prevent deployment of an
American space-based BMD system would raise novel and
important questions that would mark the course of future in-
ternational law.

Ultimately, Soviet efforts to prevent deployment of an
American space-based BMD system seem unable to satisfy
the rigorous anticipatory self-defense standard. American
efforts to remove a Soviet ASW network based on the United
States’ continental shelf, on the other hand, may meet the
current anticipatory self-defense standard, but only during
times of intense crisis. Even then, there are probably few in-
stances when military decisionmakers would actually advise
removal.

378. This possible exception is the clandestine removal of objects left
unprotected by the deploying state.

Imaged with the Permission of N.Y.U. Journal of International Law and Politics



Imaged with the Permission of N.Y.U. Journal of International Law and Politics



	University of Tulsa College of Law
	TU Law Digital Commons
	1985

	On the Lawfulness of Forceful Remedies for Violations of Arms Control Agreements: 'Star Wars' and Other Glimpses at the Future
	Rex Zedalis
	Recommended Citation



