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of great concern, but it does not require substantial modifications to the argnments being made in

this essay, Censorship remains a product of both governmental and private forces. The rerm
“forebear of God-like concentrated power,” employed directly above this note, allows for the
possibility that concentrated capital has become the patron.

. For instance, Lawrence Lessig argues that the Jaw of cyberspace {law that includes not only state-

enforced decrees, but also computer coding that limits the practical choices available to users) will
be constitutive of the form of human life itself. He argmes that we should chink about what kind of
hurnan life we would like to see constituted and then make our societal decisions concerning the
taw of cyberspace accordingly. See Lawrence Lessig, Code: Persion 2.0 {New York: Persens, 2006).
The present essay agrees with Lessig's analysis but cautions that the kind of societal decisions
Lessig would like to see made {which seem to involve something like the “democratization of
creativity” being discussed here) will themselves be constituted by decisions concerning reform of
inheritance law. If that first, more politically maxing set of decisions is disregarded, forebear desire,
empowered by current inheritance law, will no doubt veto the kinds of cyberspace-law decisions

Lessig would approve.

“Ah, you publishing scoundrel!”:
A Hauntological Reading of Privacy,
Moral Rights, and the Fair Use of

Unpublished Works
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Abstract: The doctrine of fair use, as applied to unpublished works, has long been haunted by the
specters of privacy and moral rights, « huunting that reached a crisis point in the 198cs when
certain cours decisions appeared to be evolving a per se rule against the ﬁz-z'r use of unpublished
works. This chilly season was only partly warmed in 1992 when Congress amended the Copyright
Act to clarify thar the anpublished nature of a work may not itself bar a finding of fair use. In the
Yyears since, ne legal case has fully tested the force of Congress's amendment in the contexe of
scholarly quotarion. Publishers and editors in the humanities remain fearful that quotation from
unpublished documenrs will wigger Fabiliy or threats of it. By way of analytical exorcism, this
essay focuses on the fair use of unpublished works by authors who have since died, in order to make
vivid the general problem of wllowing privacy and moral rights 1o haunt the fair use doctrine.
As a way of probing these poltergeists more richly, the essay discusses ghost stories by Henry
James that anticipate current preoccupations with authorial privacy and moral rights. The essay
concludes that we should banish these ghoses in favor of the productive uncanniness of transfor-

marive fair use.
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A specter is haunting the doctrine of fair use, the specter of privacy and
moral rights. In the United States, fair use is defined as a limitation on the
exclusive rights of copyright owners.! Notoriously indeterminate but
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a potent privilege nonetheless, fair use has operated most intelligibly when
it has been applied by courts to challenged uses of published works.
Unpublished works—the focus of this essay-—have posed difficulties for
fair use analysis. The four fair use factors, when tallied and balanced in
favor of a defendant, excuse the unaunthorized use of a protected work,

- particularly when the use is deemed “transformative,” that is, when it

“adds something new, with a further purpose or different character, alter-
ing the [copyrighted work] with new expression, meaning, or message.””
Transformativeness can offset a use’s commercial character, 50 that fair use
is not necessarily confined to academic and other noncommercial purposes,
and a finding of fair use is not always a reward for self~denial.
Transformativeness introduces the principle of irony and an element of
the uncanny into copyright doctrine. A nontransformative use operates on
a literal plane; it reproduces the work in a familiar context that usurps or
overlaps the copyright owner’s existing or potential markets. In contrast,
when the artist Jeff Koons embedded a portion of a fashion photograph in
a billboard-size canvas containing other fraginents of advertising culture,
he uncannily, and fairly, used a protected work to transpose aesthetic
purposes and confound consumer expectations.® Transformative fair use
is commercially ironic in that it says one thing but means it in a different
market. It is uncanny because it offers the familiar in an unfamiliar frame,
a doubling with a difference, as when Sigmund Freud unexpectedly
glimpsed himself in a mirror and disliked the strange elderly man he saw
there.* It is no wonder that parody, a vivid kind of transformativeness, has
become almost iconic for advocates of fair use; the ironic, frame-changing
nature of parody marks it, for many, as the subversive use par excellence.
Most fair use cases involve published works—the factual matrix in
which the doctrine of transformativeness has largely taken shape. Fair use
of unpublished works remains a comparatively uncharted region of Amer-
ican law. In the 1980s, Harper & Row, Publishers, Inc. v. Nation Enterprises,’
Salinger v. Random House, Inc.,* and other court decisions appeared to be
evolving a brusque, per se rule that there could be no fair nse of unpub-
lished works, even though the uses those courts considered included news
reporting and serious biography. In Safinger, the Second Circuit, ruling
against a biographer who had quoted from and paraphrased personal letters
of J. D. Salinger held in public archives, stated that unpublished works

“normally enjoy complete protection against copying any protected

Spoo « Privacy, Moral Rightis, Falr Use

expression.”” Two vyears later, the same court remarked, “Where use is
made of materials of an “‘unpublished nature,” the second fair use factor [the
nature of the work] has yet to be applied in favor of an infringer.”® The
almost timorous deference of this language, its categorical awe for works
that had not been distributed in copies to the public, suggested to some
ohservers that concern for something other than ordinary market harm was
driving these decisions.” -

The chilly season that these cases ushered in was only partly warmed in
1992 when Congtess, responding to the concerns of historians and biogra-
phers,'® amended Section 107 of the 1976 Copyright Act by adding an
important clarification: “The fact that a work is unpublished shall not itself
bar a finding of fair use if such finding is made upon consideration of all the
[fair use] factors.”"! The legislature’s Spartan language went to the core of
the problem that had been brewing in the case law. The phrase “shall not
itself bar” addressed the gathering per se rule agginst fair use of unpub-
lished works; the reminder that courts should consider “all of the above
factors™ stressed the necessity of balancing all the circumstances of a given
use. And yet in the years since Congress added this critical language, there
have been few significant cases involving fair use of unpublished works,
and no case has fully tested the force of Congress’s amendment in the
context of scholarly quotation.'? Publishers and editors in the humanities
remain fearful that even brief, critical quotation from unpublished docu-
ments will trigger liability; they often discourage such quotation or require
permissions from sometimes intractable or untraceable copyright holders.
My experience as a copyright advisor to several academic journals in the
United States suggests that, even when editors are aware of the 1992
amendment, they feel reluctant 1o act on it, caught in the grip of the
traumas inflicted by Safinger and other pre-1992 decisions.”> The 1992
amendment exists not as a dead letter, but rather as a dormant one in the
contexts thar this essay particularly, though not exclusively, addresses.

As a result, publishing in the humanities is trepid and embattled, even
when scholars try to quote from the copyrighted works of deceased
authors. Journal editors and other copyright gatekeepers anguish over
quotations from personal letters, diaries, and manuscripts.* University
presses not infrequently adhere to parsimonious word counts and rigid
permissions policies.’>- Academics continue to practice what I have else-
where referred to as the timid art of design-around scholarship, trimming

a7
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their quotations to the bone, offering bloated and bloodless paraphrase, and
where published works are concerned, substituting public-domain editions
for better, copyrighted ones.'s Scholars who design around copyrighted
materials and publishers that enforce stringent quotation policies are avoid-
ing a productive confrontation with fair use and its fundamental purposes.

In this essay, I argue that this institutional timidity has been exacerbated
by certain specters that continue to haunt the fair use doctrine: personal
privacy and the old rule that authors have the exclusive choice of when and
where to publish their writings initially. The first specter involves a mis-
placed solicitude for deceased writers’ or their families” right to be let
alone. The second imports into copyright law what is at best an analytical
redundancy and at worst a species of moral right that clouds fair use
thinking, Both were emboldened by Salinger and similar cases. Like all
ghosts, these visitants are extraneous horrors, menacing copyright law
from unrelated regions of law and morality; they have no place, or only
a very limited one, in a proper understanding of fair use. Ghosts are
dysfunctional fragments of the past, carried forward into the present by
unexorcised -fears. I contend that these phantoms must be banished by
courts, scholars, and publishers before the benefits of fair use can be fully
realized.

At the outset, I want to make it clear that I am not assailing legal
protections for personal privacy. The privacy torts and other sources for
preserving the right to be let alone have never been more important than
they are today, when so many ordinary activities—surfing the Web, buy-
ing groceries, strolling along a public sidewalk—can result in an unwitting
surrender to surveillance. My point is that copyright law and fair use
should not be made additional instruments for policing privacy. When
that happens, the delicate mechanism of fair use becomes unbalanced, and
users’ rights may be sacrificed to nebulous, noneconomic concerns. Mixing
fair use and privacy has never made much sense anyway. Copyright law
permits the facts and ideas contained within protected expression to be
revealed without permission; and even that expression may be freely used
once the copyright has expired,'” Adding privacy to the fair use calculus
thus introduces a potent incoherency, allowing an author’s secrets to be
told as long as they are told in an alien voice. Or, if a user does wish to
report the author’s actual unpublished expression, the only really safe way
is to wait until the copyright, rather than the author, has expired—a type of
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restraint at odds with the rest of American privacy law, which largely
withdraws its protections after an individual dies.'®

* ok ¥

In this essay, I place special emphasis on the fair use of unpublished

works created by authors who have since died. In stressing this specific
though common scenario, I do not mean to suggest that the importation of
privacy concerns into fair use analysis is any more justified when authors
are still living. To the contrary, I focus on postmortem use as an a fortiori
case, a way of making vivid the general problem of allowing privacy and
moral rights to haunt the fair use doctrine. To probe this haunting more
richly, I'd like to discuss a story by Henry James that captures some of the
preoccupations with authorial privacy and moral rights that inform the
current climate of scholarly quotation and that continue to skew the func-
tioning of fair use. James, who late in life made a prophylactic bonfire of his
accumulated manuscripts, notebooks, and letters,!” wrote during a time
when cheap publishing, popular journalism, and celebrity culture were

* rapidly eroding the ability of authors to conceal their private lives and

control their public images, even as copyright law and nascent privacy
rights gave them hope of keeping inquiring minds at bay. James’s fictions
of authorial privacy are watermarked by the rising tide of commercialized
gossip and compensatory legal regimes. That tide has continued to wash,
and 1o warp, our present doctrine of fair use.

Among James's psychological and moral chillers, which notably include
The Turn of the Screw and The_Jolly Corner, is a very short story called “The
Real Right Thing” (1899). It opens with the recent untimely death of
a celebrated author, Ashton Doyne, and the plight of his grieving widow.
The Doynes’ marriage bad lacked something. James, in his portentously
teasing way, will not tell us exactly what, but he hints that Mrs. Doyne had
never fully appreciated her husband’s genius, and now, in an “attitude of
reparation,”2?
biography of the great man—a life amply written as atonement for a life
incompletely lived. She chooses for the job an acquaintance of his, a young
writer named George Withermore, talented but still rising, who is dazzled

. by the offer. Mrs. Doyne is completely “free” to do as she likes in assigning

the task of biography. All the materials of Doyne’s life—his “diaries,
letters, memoranda, notes, documents of many sorts—were her property

she hopes to make up for it by authorizing a multivolume
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and wholly in her control, no conditions at all attaching to any portion of

her heritage.”?! Mrs. Doyne, as owner in fee simple of her husband’s past,
alone can authorize access to his buried life and supervise its excavation.
Her choice of the obscure, malleable Withermore is calculated to maximize
her control.

Given the run of the great man’s study, Withermore sets to work every
evening unlocking drawers and poring over papers, mysteriously aided, he
feels, by Doyne’s approving presence. When on occasion Withermore
mislays a document, it suddenly turns up as if restored by an invisible
hand. When he happens upon some of Doyne’s “secrets™ while “drawing
many curtains, forcing many doors, reading many riddles,” he senses that
he has the blessing of the departed author, “his mystic assistant.” For
Withermore, the experience is “an intercourse closer than that of life.”?
This unexpected intimacy with the obliging ghost leads him to look for-
ward to “the growth of dusk very much as one of a pair of lovers might
wait for the hour of their appointment.”* Strangely, in this process of
uncovering and assembling a life, both biographer and widow feel closer to
Doyne than they did when he lived. The work of biography becomes both
an active search for a personality taken for granted in life and a passive
surrender to a subjectivity that is being painstakingly conjured from private
documents.

Withermore’s work moves along swiftly and satisfyingly for a time.
Then something happens; the mood of spectral collaboration changes. He
suddenly feels that Doyne has left him, that the phantom’s approval has
been withdrawn. Withermore recalls that in life Doyne had doubted the
value of biography and had asserted that “[t]he artist was what he did—he
was nothing else.”?* Awakened to the possible impropriety of his commis-
sion, the young man explains to Mrs. Doyne that “{tfhere are natures, there
are lives, that shrink” from public scrutiny.?® “He strains forward out of his
darkness, he reaches toward us out of his mystery, he makes us dim signs
out of his horror.” The “horror,” Withermore tells the startled widow, is
the ghost’s alarm “fa]t what we’re doing.” Doyne has given signs that he
opposes a triple-decker monument. “He’s there to be let alone.”?S At the
end of the story, both Withermore and Mrs. Doyne “give up,” convinced
that Doyne’s perturbed spirit has barred the way to biographical repara-
tions. Though she had thought she was doing the right thing by commem-
orating her husband in gilt-edged detail, Mrs. Doyne realizes that she must
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do “the real right thing” by respecting his right to be let alone.?” The best
life, it turns out, is the unrecorded life.”®

James was preoccupied with the privacy of the dead. Earlier, in The
Aspern Papers (1888), he had offered a portrait of the degraded deviousness
to which an obsession with the secrets of a great writer could lead. The
narrator of the novella, a writer himself, ingratiates himself with Juliana, an
elderly woman who had once been the lover of the famous poet Jeffrey
Aspern, and -soon becomes a lodger in her decaying palazzo in Venice, all
in order to be near a virgin cache of Aspern’s letters. Carﬁed away by lust
for hidden knowledge, the narrator one night furtively rifles Juliana’s desk,
only to be caught in the act and branded by her a “publishing scoundrel.”?
Later, on the brink of contracting a loveless marriage with Juliana’s niece
and heir—among the tale’s morally perverse fungibilities is the narrator’s
readiness to exchange his ethical being for access to the unseen papers—it
is only the niece’s revelation that she has burned the papers “one by one”
that restores the narrator to humiliated sobriety.*

In a different key, Morris Gedge in James’s novella The Birthplace
(1903) grows obsessed with a famous unnamed poet—obviously
Shakespeare—after Gedge and his wife become custodians of the bard’s
much-visited birthplace. Distressed over tourists’ uncritical voracity for
rank legend, and desiring only “to let the author alone,™' Gedge takes to
prowling abour at midnight and communing with the poet’s spirit in the
darkness of “the sublime Chamber of Birth.”*?

Nocturnal encounters with an elusive biographical subject in a small,
sacred room are a regular ghostly motif in Jamess fictions, but none of his
treatments brings together as succinctly as does “The Real Right Thing”
the themes of privacy, unpublished documents, and literary property rights.
The story’s legal donnée is the widow Doyne’s unchallenged ownership of
these rights and her consequent aBility to “control” all biographical rev-
elations. She is “free to do as she liked—free in particular to do nothing.”*?

As the inheritor of her husband’s copyrights, she has stepped into his

vacated sovereignty and assumed his power to bind and to loose, to publish
or to withhold—the very prerogatives of the possessive authorial self.

In 1890, nine years before James’s tale of forbidden biography appeared,
two Boston lawyers, Samuel D. Warren and Louis D. Brandeis, published
in the Harvard Law Review a groundbreaking article entitled “The Right to
Privacy.”* In it, they argued that “the right to enjoy life” in the modern
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era must include “the right to be let alone.” “The press,” they wrote, “is
overstepping in every direction the obvious bounds of propriety and of

decency. Gossip is no longer the resource of the idle and the vicious, but
has become a trade which is pursued with industry as well as
effrontery .... The intensity and complexity of life attendant upon
advancing civilization have rendered necessary some retreat from the
world.”* Warren and Brandeis argued that the common law should
acknowledge the sacredness of human privacy by making violators liable
for damages in tort. Existing causes.of action for defamation or conversion
could not get at the particular dignitary harm inflicted by an invasion of
personal privacy. Today, a variety of privacy torts is recognized and
enforced in almost all states®; the availability of a right to be let alone
owes much to the pioneering efforts of these two moonlighting lawyers.

Warren and Brandeis reasoned that a right to privacy could be inferred
from the intellectual property rights that are recognized in private, unpub-
lished papers. “The principle,” they wrote, “which protects personal writ-
ings and all other personal productions, not against theft and physical
appropriation, but against publication in any form, is in reality not the
principle of private property, but that of an inviolate personality.”* The
law’s protection of unpublished documents was only superficially a concern
for property; in truth, it was a chivalrous acknowlédgment of the sacred
space of individuality under threat from “the too enterprising press, the
photographer, or the possessor of any other modern device for recording
or reproducing scenes or sounds.”*® The law, in its fambling, case-bound
way, had pointed the way to the real right thing by recognizing perpetual
rights in unpublished writings.*

The widow Doyne likewise bases her power over her husband’s private
life on her ownership of the rights in his papers. But the great itony is that
her unassailable property right does not, in the end, allow her to divulge
her husband’s secrets—he continues to hold a veto power from the grave.
Doyne, though defunct, remains stronger than the bundle of rights that the
law recognizes in the unpublished witnesses to his earthly existence.
Warren and Brandeis had contended for a privacy right of living persons,
and today in the United States the right of privacy is largely confined to the
living (though some states now recognize publicity rights for deceased
personalities).*® James took the matter much further by writing an amicus
brief for the right of the dead to be let alone. And yet Doyne’s postmortem
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resistance, his determination to haunt his widow’s commemorative enter-
prise, is consistent with Warren and Brandeis’s claim that literary rights in
unpublished documents are only an outward and visible sign. of the larger
sacrality of personality. Personality, like its crude signifier, the ghost, can
be thought of as surviving death and transcending a mere right to damages.
In “The Real Right Thing,” James makes just that argument by closing the
story with the ghost triumphant in his preserved privacy.

By linking the duration of protection to a term of years running from the
authors’ death—a property right post morzem auctoris-—copyright law has
invited a lugubrious rhetoric of commemoration, a musty, dead-flower

. discourse in which legal protection is often equated with respectful mourn-

ing for defunct authors and the public domain is stigmatized as a brazen
desecration of their memory. As Paul K. Saint-Amour has urged,

A hauntological reading of copyriglit should address the frequent appear-
ance of ghosts, vampires, revenants, and the undead in the figurative dis-
courses—both critical and celebratory—surrounding literary property law.
But it must go on to tie that figural repertoire into the categories and deep
structures of the law, asking how the spectral operations of haunting,
oblation, exorcism, consecration, and contamination might speak to the
socioeconomic and cultural work of copyright law. Such a reading should
also see the ways the law constructs, -polices, and sometimes breaches the
border between the living and the dead as symptomatic of its manipulations
of other categories, other thresholds.*!

Fair use, that fore-glimpse of the unstinted public domain, has been
acensed of being a failed mourner, even a grave-robber. The late Jack
Valent, former CEO and president of the Motion Picture Association of
America, denied the legal existence of fair use, as if the doctrine itself were
a kind of posing ghost: “Now, fair use is not in the law. People are taking
fair use and changing it to unfair use and claiming that it’s fair use.”*
When the attorney for.a major publisher informed the estate of James
Joyce, which had opposed Professor Carol Loeb Shloss’s scholarly biog-
raphy of Joyce’s daughter Lucia, that the publisher considered Shloss’s
quotations from Joyce family papers to be privileged by fair use, Joyce's
grandson, Stephen Joyce, replied that the publisher’s fair use claim “sounds
like a bad joke or wishful thinking.”*> The estate’s opposition was
grounded in its oft-averred commitment to protecting the privacy of James

23"
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Joyce and members of his family, living and dead. As Stephen Joyce
bluntly told a New Yorker interviewer, the Joyces’ private life is “‘no one’s
fucking business.”***

At the center of the estate’s resistance to biographical inquiry are the
many letters by Joyce and his family that remain unpublished. This rests-
tance has taken the form of destruction of documents, authorized removal
of letters from a public archive, and frequent denials of copyright permis-
sion and threats of legal reprisal.*> Stephen Joyce once stated that he had
stood beside his grandfather’s grave in Ziirich and received approval of his
plan to speak his mind, uninvited, at an event commemorating his grand-
father in London.*® Mr. Joyce is an embodiment of Henry James’s ideal of
protecting the author in “the tower of art, the invulnerable granite,” free
from the taint of revealed secrets and meddling biographers—except that
in “The Real Right Thing,” Doyne’s ghost, the “pale forewarned vic-
tim,”# overrules the commemorative designs of his widow, whereas James
Joyce has never been known to disagree with his grandson. The under-
standing between Joyce’s spirit and its earthly agent would appear to be
complete.

A hauntological reading of fair use must begin by grappling with the
elusive ghost of privacy. The reverential treatment accorded to unpub-
lished works by courts and publishers has deep roots in the pre-1978
distinction between common law copyrights and federal copyrights. Under
the 1g9og U.S. Copyright Act, federal protection began when a work was
published with a proper copyright notice. Up 1o that point, the work
enjoyed protection under state law, known as common law copyright. In

contrast to federal law, which confined protection to a term of years and

permitted fair use of published works, commeon law copyright could last
forever, or as long as a wark remained unpublished, and forbade most uses
of the work, including fair use.*® Citing Warren and Brandeis’s article, the
U.S. Supreme Court once observed that “common-law copyright was
often entisted in the service of personal privacy.”** Authorial privacy was
virually guaranteed under state law. Unlike a federally protected pub-
lished work, an unpublished work did not have the character of a public
good, but rather was more like chattel, safeguarded by an absolute prohi-
bition on theft as long as the proprietor chose to withhold the work from
the public. Under this regime, an unpublished work was synonymous with
privacy.
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A landmark case addressing fair use of unpublished works under the
1976 Act was Harper & Row v. Nation Enterprises, in which the Supreme

+ Court in 1985 was asked to decide whether The Naeion magazine had

infringed the copyright in former President Gerald Ford’s unpublished
memoirs by printing brief, unauthorized excerpts prior to the planned,
authorized publication of an extract in Time magazine. The Nation’s act
of scooping Time was governed by federal law—the 1976 Act had elim-
inated common law copyright, for all refevant purposes—so the question
for the Court was how far the fair use doctrine extended to federally
protected unpublished works, and whether The Nation had made fair use
of Ford’s memoirs. A majority of the Court concluded that The Narion,
though it had quoted only 300 words from the 200,000-word manuscript,
was an infringer because “the scope of fair use is narrower with respect to
unpublished works” and Tke Nation had reproduced the qualitative “heart™
of the memoirs—Ford’s account of his pardon of Richard Nixon.™® «
that so clearly infringes the copyright holder’s interests in confidentiality
and creative control is difficult to characterize as “fair.”>!

In a feisty dissent, Justice Brennan rejected the majority’s characteriza-
tion of the memoirs as confidential, pointing out that they were about to be
published for commercial gain when The Nation scooped Time. “What the
Court depicts as the copyright owner’s ‘confidentiality’ interest,” he wrote,
“is not a privacy interest at all. Rather, it is no more than an economic
interest in capturing the full value of initial release of information to the
public.”** The majority, Brennan argued, had given the unpublished nature
of the memoirs conclusive priority, without properly inquiring into the
actual or potential harm of The Nation's prepublication use.® This priority,
he sugpested, had been conceded out of uncritical respect for the privacy of
an author’s unpublished thoughts, a remnant and revenant of pre-1976 law.

The Court, Brennan worried, was introducing “a categorical presump-
tion against prepublication fair use.”> That fear was realized two years

A use

later in another case, Safinger v. Random House, Inc., when the Second
Circuit reversed a trial court’s denial of a preliminary injunction to J. D.
Salinger. Salinger had sought to enjoin the distribution of an unauthorized
account of his life on the theory that the biographer had infringed the

reclusive author’s copyrights in his unpublished personal letters, even

though the original letters were available to the public in university librar-

ies. Sensing the real purpose of Salinger’s lawsuit, the trial court found fair

95
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use: “[The biography] cannot be dismissed as an act of commercial voy-
eurism or snooping into a private being’s private life for commercial gain.
It is a serious, well-researched history of a man who-through his own
literary accomplishments has become a figure -of enormous pubiic
interest.”®

The Second Circuit reversed, noting that the Supreme Court in Harper
& Row had “underscored the idea that unpublished letters normally enjoy
insulation from fair nse copying.”>® Although it placed “special emphasis”
on the unpublished nature of Salinger’s letters, the court mostly avoided
discussing the author’s privacy motive. But commentators were quick to
point to “the court’s tacit agenda: protection of Salinger’s privacy.”’
Pierre Leval, the judge who had ruled in favor of Salinger’s biographer
in the trial court, wrote afterwards, “Serious distortions will occur if we
permit our copyright law to be twisted into the service of privacy
interests.” 8

A related poltergeist that rattles the cupboards of fair use is the author’s
right of first publication. The Supreme Court in Harper & Row described
this right, carried over from the common law, as giving the author the
exclusive choice “whether and in what form to release his work™ and as
involving “not only his personal interest in creative control but his prop-
erty interest in exploitation of prepublication rights.”> Although the attor-
neys for The Nation had argued, sensibly, that the first-publication right
was none other than the exclusive right of public distribution, which,
equally with the other exclusive rights listed in Section 106, is limited by
the fair use privilege under Section 107, the Court rejoined that the dis-
tribution right was “inherently different from other § 106 rights in that only
one person can be the first publisher.” “Under ordinary circumstances,” the
Court announced, “the anthor’s right to control the first public appearance

of his undisseminated expression will outweigh a claim of fair use.”® This

unnuanced statement would be picked up and deployed as a flat rule by the
Salinger panel.®!

Like inordinate sensitivity for privacy, reverence for the right of first
publication must be exorcised as a conclusive factor in fair use analyses. As
scholars have noted, elevation of the first-publication right in Harper & Row
and Selinger was a strategy for importing protection for privacy and
authors’ moral rights.2 One of the traditional European moral rights is

le droit de divuigation: the exclusive right to choose where, when, and
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whether to publish. U.S. copyright law has largely avoided adopting moral
rights,® yet American publishers are still haunted by the sensational facts
and solicitous holdings of Harper & Row and .S‘a[ireger,'cases that involved
piratical scooping by a magazine and the morbid reclusiveness of a famous
living author. Hard cases should not drive a doctrine as important as fair

use. That is why Congress in 1992 amended Section 107 “to roll back

[Salinger’s] virmal per se rule” for unpublished works.5*

Ghosts sometimes remind us of their power through inconspicuous
hauntings. In November 2010, HarperCollins Publishers—descendant by
corporate merger of Harper & Row—sued the blog network Gawker
Media (“Today’s gossip is tomorrow’s news") for posting on its website,
without authorization, twenty-one pages from Sarah Palin’s dmerica by
Heart: Reflections on Family, Faith, and Flag, several days before the
volume was scheduled to appear in bookstores. The excerpt contained
Palin’s criticisms of various public figures, including John F. Kennedy,
the Obamas, and the Obamas’ former pastor Jeremiah Wright. After
receiving a demand letter from HarperCollins, Gawker reduced its original
post to portions of twelve pages from Palin’s book, but the publisher
persisted in its request for a temporary restraining order. After an expe-
dited hearing, the U.S. District Court for the Southern District of New
York issued the order, finding that HarperCollins was likely to defeat
Gawker’s fair use defense at a full trial. Gawker’s use, said the court, was
essentially a commercial one that lacked sufficient transformative commen-
tary or discussion. As for the second fair use factor, the court stated flatly,
“[T]he excerpts used by defendant come from an unpublished work, sub-
stantially weakening defendant’s fair use claim. See Harper & Row, 471 U S,
at §64.”% End of analysis. No reference to the 1992 amendment by which
Congress had attempted to banish a dangerous per se rule. HarperCollins,
like its famous predecessor Harper & Row, leaves us with few certainties
about the present or future of fair use, except one: there is something about
unpublished works that continues to shock and awe courts, The ghost still
walks, ‘

* ok ok

Henry James was wrong. He was a privacy fanatic who worried that the
tower of art would be toppled by revelations about authors’ lives. Courts,
publishers, and scholars should resist the message of “The Real Right
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Thing.” Unlike J. D. Salinger, Ashton Doyne was dead when he set his
ghostly face against biography. Unlike Tke Nation, George Withermore
had no intention of scooping an authorized publication. James’s story
involves a much more common scenario for historians, biographers, and
critics: the need to quote from a deceased pefson’s unpublished writings to
which physical access has been granted (usually through archives) but
which remain otherwise shielded by a force from beyond the grave. Yet
this ghostly force, as James figures it, is not entirely menacing: there is the
moment of intimacy when Withermore feels drawn to his biographical
subject like an excited lover, when in “the narrow passage and tight
squeeze of the past” he senses that he and Doyne are “really for the first
time together.”* Here, despite the dogmatic tenor of his tale, James
fleetingly concedes the cost of fetishizing the privacy of the dead. For just
this moment, James allows himself to imagine the transtemporal effect that
an intimate biographical project might allow to pass between the living and
the dead, even as the prospect of such a tender transaction offends bis sense
of privacy.”’ What is tragically cancelled by James’s privacy fanaticism is
the possibility that granting access to a dead author’s expression might
open the way for a new kind of ghostly transgenerational congress, a pro-
ductive collaboration between past and present that could transcend the
widow Doyne’s myopic goal of making amends for her wifely derelic-
tions—a haunting with a difference.

In the end, James could not fully admit the transformative froitfulness of
such collaborations. His fear was too great that the biographer and his
subject would be surprised in their trysting place by an insensitive public
bent upon scandal and sensation. And so he buried his collaborative insight
in a passage depicting Withermore’s youthful optimism, and built the rest
of the story around Doyne’s moral appeal for privacy. Today, that appeal
is felt as exaggerated solicitude on the part of courts and publishers for
unpublished works. But where an author is deceased, privacy concerns
should be at a minimum, as they are in other areas of American law; moral
qualms about divulgation should seem less keen when the author is
departed and there is only an heir or transferee to invoke, by a kind of
suspect ventriloquism, a personal right of first publication. The case for fair
use should be even clearer when unpublished documents are available for
unrestricted inspection in archives open to the public. Again, I am not
suggesting that fair use of unpublished works should be confined w
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situations in which the author is deceased; in my view, privacy and moral
rights are interlopers in all fair use analyses, except perhaps in unusual
instances at the margin. Cases involving dead authors are simply a good
place to begin the analytical work of exorcism.

It is precisely when the ghost of Ashton Doyne rises up in the form of
vestigial, Salinger-like conceptions of fair use that Congress’s 1992 amend-
ment has most force. That obsessed phantom, rattling the chains of privacy
and moral rights, has no place in a proper weighing of fair use factors. We
should retire its distracting visitations in favor of the ironic uncanniness of
transformative fair use—a quality exhibited in much scholarly work. Once
Doyne’s ghost is laid by courts and gatekeepers, the future of the fair use
doctrine will be brighter, and copyright law in the United States will better
serve the constitutional purpose of advancing the progress of learning,
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